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EFACE. 



A PREFACE is usually an apology for what follows. 

If any excuse is required for the publication of the Michigan 
Nisi FriuSy we can only say, that the enterprise is undertaken 
from a firm conviction that it will be of interest and benefit to 
the Bench and Bar, and will tend to produce a greater uni- 
formity in practice, in the several Circuits, 

If the cases reported should not reach the dignity of prece- 
dents, abroad, they may be of value as expressing the views and 
opinions of the Judges with whom, and in whose Courts, the 
legal profession of this State have most to do ; and in this re- 
spect — inasmuch as comparatively few of the many questions 
arising at the Circuit ever go to the Supreme Court — these re- 
ports may be of value to the Bar. 
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George H. Gale, vs. The Village of Kalamazoo. 



Municipal Corporations act in a two-fold caf acity, and exercise two kinds of power; one 
gOTerninental and the other private. In one capacity it represents a part, and is an instru- 
mentality of the sovereignty of the State, for the local govemnieLt of the Village; in the 
other, it represents those proprietary Interests that appertain to it in souimon with other 
corporations. In the latter capacity the corporation owns property, manages it for profit, 
employs servants and makes contracts: in the other, it makes laws to promote the general 
welfare and exercises a governing power that is entirely distinct frcm and superior to those 
privileges which are incident to the owserkhip of property or coiporate franchise. 

A provision in a Village charter authorizing the President and Trustees "to construct and 
regulate markets, the vending of poultry, meats, vegetables, fruit and flsl ," gives authority 
to act in a guvernmental and private capacity. 
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OALI V, YlLLAOK Of KALAMAIOO, 



Under such a charter, a Tillage may constmct or leaae a market, and rrgnlate Its nee at will 
within the ecope of ita charter, as to police regnlatiooa, Ac. 

The power *' to reffulate,wuarkeU, de," extend* further than to manage ite corporate proper- 
ty ; it enahlei the Conncil to make rules obligatory opon peraons not in the employ of the 
corporation, and who stand in no other than political relations to It. 

The end for which the power to construct markets is glven,'is the convenience to the pvb- 
lie and more easy enforcement of sanitary and other pi'lice regnlations. 

The governing powers of the Village are conferred in tmst, and cannot be delegated, con* 
tracted away, nor suspended ; and the exercise of them cannot be restrained by contract. 

The Council cannot establish market regulations so firmly that the same or a subsequent 
Council could not repeal nor modify them. 

ThA Corporation is not liable for the exercise of its legislative power. 

Argued^ submitted and decided at the November Termj 1869, of 
the Circuit Court for the County of Kalamazoo, 

Authorities cited by plaintiff 's Counsel : Const, U. S., Art, 
1, Sec, 10 ; Cooler's Const Lim, 126 ; 4 Wheat, 518 ; Cooley 127; 
(j How. BIS; 3 Wal, 52 ; 3 How, 133; 16 How, 369; 18 How, 
331 ; 1 Black 436; 9 Johns. 507 ; 7 iST. iT. 35 ; 2 Gray 1 ; 32 
Barb. 364 ; Cooley 198 ; Angel ^ Ames on Corp, 332 ; 25 III, 
148; 31 Fa. St 175, 185; 32 N. Y, 270; 25 Mo, 40; 7 Iowa 
110 ; 3 Hill 531 ; 13 Iowa 210; 12 Mich. 138; 43 N. H. 343. 

Authorities cited by defendant's Counsel : 2 Cushing 337 ; 5 
Feters 349 ; 98 Mass. 59 ; 5 Cowen 538 ; 7 Cowen 604 ; 32 N. 
V.211; 27 N. Y, 621; 10 Howard 534; 43 III. 337; 45 III. 
90; 46///. 490. 

Stewart Ss Edwards for Pltff., Severens & Borrows, and 
D. D. Hughes, of Counsel. 

J. W, Bresse, for Deft., Dwioht May, G. V. N. Lothrop and 
C. I. Walker, of Counsel. 

By the Courty Sutherland, J. 

The questions in this case are presented by way of a demurrer 
to the declaration. 

The plaintiff'has erected a large building in the village of 
Kalamazoo on his own grounds, pursuant to an alleged agree- 
ment with the corporate authorities of that Village. That 
agreement was substantially, that the plaintiff should erect and 
thereafter keep in repair, a building to be denoijiinated the 
*' Kalamazoo Public Market,^^ to be used for vending meat, fish, 
poultry, game, fruit, vegetables, eggs, and butter ; that it should 
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be arranged with coDveoieut stalla, fixtures, aod approaches { 
that it should cost not less than $8,000, including the ground, and 
be completed by January 1, 1868. He was to place it under the 
control of the President and Trustees of the village for ten 
years. The stalls were to be rented to such peraons, and for 
such time and price, as t<hould be agreed on by the plaintiff and 
the village authorities^ and the rent was to be paid to the plain* 
tiff. — The President and Trustees are alleged to have agreed on 
their part, among other things, that during the period covered 
by the contract, there should be no other public market, pro- 
vided this market should be large enough; that the sales of all 
the said articles within the corporate limits of the village, 
should, during market hours, be confined to said market house, 
and the ground specified in section 11 of the village by-laws re- 
lating to markets. 

The declaration alleges, among other breaches of the agi-ee- 
ment, on the part of the defendant, that other market houses 
have been allowed in the village; that the defendant refuses to 
confine such sales to the said market limits ; that it refuses to 
enforce the ordinance regulating the market house, and the 
vending of the articles aforesaid, and has repealed such ordin- 
ance. 

The important question raised by the demurrer is,whether the 
alleged agreement is valid ; whether, conceding that the instru- 
meut was prepared and executed in such form that it purports 
to be the corporate agreement of the President and Trustees, 
it was within their power so as to render the defendant respon- 
sible as a party for its faithful execution. 

The defendant, being a municipal coi-poration, acts in a two 
fold capacity ; in other words, exercises two kinds of powers, 
one governmental and public, and the other private. In one 
capacity it represents a part, and is an instrumentality of the 
sovereignty of the State, for the local government of the village. 
In the other capacity it represents those private and proprietary 
interests that appertain to it in common with other corpor- 
ations. In this capacity the corporation owns property, man- 
ages it for profit, employs servants, makes contracts. In the 
other, or public capacity, it makes laws to promote the general 
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welfare, exercises a governing power that is entirely distinct 
irom and superior to those privileges which are incident to the 
ownership of property or corporate franchise. 

The charter of the village anthorizes the President and 
Trustees — " to construct and regulate markets, the vending of 
poultry, meats, vegetables, fruit, and fish." In this provision 
there is authority to act in both capacities. 

It has authority to construct a market, and both sides concede 
that there is included a right to lease a building for a market. 
In constructing or leasing a market building, and in the subse- 
quent renting of it, and collecting rents, and in doing any and 
all such other acts as owners or lessees of buildings usually do 
to increase the rental value of their tenements, the defendant 
would act in its private character. In these respects it would 
have the same privileges as other corporations. It could make 
any use of the building constructed or leased, and regulate that 
use according to its will, within the scope of its charter, but sub- 
ject, like natural persons, and other and exclusively trading 
corporations, to such police regulations, or taxation, as, under 
the authority of the charter, the corporation, in its governing 
character, might prescribe. 

The power " to regulate markets and the vending of poultry, 
meats,'' ifcc, extends farther than to manage its corporate proper- 
ty; it enables the council to make rules obligator jr on persons 
who are not in the employ of the corporation and who stand in 
no other than political relations to it. That power is conferred 
on it tor exercise in its municipal character for purposes of 
Government. If, under it, restraints are imposed in respect to 
sales at other places than the public market, and their effect is to 
increase the emoluments of the corporation, that advantage is inci- 
dental and secondary. Regulations may, also, be made which 
will operate to the prejudice of the revenue by permitting sales at 
other places for the general convenience. The end for which 
the power to construct markets is given is not that the corpora- 
tion may realize a peonniary profit, but convenience to the public 
and more easy enforcement of sanitary and other police regula- 
tions. The p >wer to put in force such regulations is legislative, 
in the same sense and for the same general purpose as the 
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authority to order new streets to be opened^ or old ones to be 
improved, to abate nuisances, suppress gambling, and prevent 
rapid driving. These governing powers ai*e conferred in trust 
to be exercised for the benefit of the whole Villiige, as occasion 
may require. They cannot be delegated by the officefB or boards 
in whom they are vested, nor contracted away, ilor suspended. 
The exercise of them cannot be embarrassed 6r restrained by 
contract. ' 

The agreement in question assumes to determine for ten 
years the scope of this legislative authority in respect to mark- 
ets and the vending of the articles inentioned in the charter, -and 
to direct how particularly it shall be exercised. It is believed 
that this function of the village council is beyond the reach of 
the contract making poy^er of the corporation, that it is as 
clearly above all restraint by contract as the judicial power, if 
any, conferred on village magistrates. 

After a public market has been established, should the coun- 
cil deem that the public convenience would be thereby promot- 
ed, it could legally restrain sales of the specified articles at all 
other places. The council could not, however, establish any 
such regulations so firmly that the same or a subsequent council 
could not repeal nor modify them. An agreement by the cor- 
poration for that purpose, would be an agreement for an illegal 
purpose, and an impossibility. 

The corporation is not liable for any exercise of its -* legisla- 
tive power, whether negative in refusing to pass particular by- 
laws or ordinances ; or afiirmative, in putting in force those that 
are obnoxious. 

If it was possible to sustain a contract under any circum- 
stances, imposing obligations to regulate the vending of articles 
in a particular manner, and to hold such regulations 
irrepealable, this agreement is liable to the fatal objection, 
that it assumes to bind the corporation to establish and main- 
tain a monopoly for the benefit of the plaintiff: 

The contract does not, in substance, provide for constructing 
a market by or for the defendant ; when constructed by the 
plaintiff pursuant to that arrangement it is neither owned by, nor 
leased to, the defendant. It provides for constructing a market 
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for the pUintifC The defendant was not to derive any profit 
whatever firom it The stalls were to be rented with his express 
assent, and the rent collected for the plaintiff The whole con- 
nection of the defendant with the market, all its occnpationy 
and the ezerUon of its anthority, sUpolated ior, were withont 
any promise of pecuniary retam, and solely to increase the 
demand for leases oi stalls, and thereby to enhance ifu* plain- 
tifTs profits. 

The corporation is not anthorixed to establish sach a mono- 
poly ; nor can its governmental powers be bound to maintiun it. 

The demnrrer is sustained. 



HsN&T E. Hawkins ts. Mart M. Hawkins. 

Wb«rt SB appUcatloii for tenponiy alliDoiiy wm rabmlttod n^Utr % d«tedt for iKm««ppMr- 
aiMM Mt asidtt, md ^peaiwitee Mitored ; hM^ that tb« aotlc* of Um sppllaittoB tboafli 
•erred by defendaiif ■ Solicitor htfmtt defii«]t eel aside, and appeannce entered, wae a good 
and eniBcieut notice. 

Motion for temporary alimony, submitted at the August term, 
1869, of the Circuit Court for the County of Allegan, in Chan- 
cery. 

In this action, a bill of complaint was filed by the com- 
plainant against the defendant for a divorce, charging her with 
desertion. The defendant failed to cause her appearance to be 
entered within the time prescribed by the rules of Court, where- 
upon an order taking the bill as confessed was duly entered. A 
motion is now made to vacate the order, to s«t aside the default 
and for leave to answer ; notice of which, signed by the defend- 
ant's solicitor, was served on the complaintant's solicitor, July 
26th, 1869. Notice was also served at the same time of the in- 
tention of the defendant to apply to the Court for an order for 
temporary alimony, and means to enable her to defend the suit. 
This latter application is predicated upon a petition, a copy of 
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which was attached to and served with the notice. The peti- 
tion, daly verified, showed the indi^nce of the defendant, and 
an ezcnse for her default, and set fortli that she had prepared an 
answer, Ac, Ac. 

The Court permitted the appearance of the defendant to be 
entered and her answer filed, August 8d. 

On the argument of the motion for alimony, August 12th, 
it was contended among other things, '* that, as at the time of 
the service of the notice, the defendant's appearance had not 
been entered in the action, the notice was a nullity, and though 
it purported to be signed by her solititor, it should be treated 
as if served by a stanger." 

Severeni df Burrwn^ for CompUunant. 
T, R. Shenooodj for Defendant. 

jy the Qmrtj Bbown, Judge, 

In this case, rule 61 would require a four days* notice. The 
notice was served July 26th, while the defendant's appearance 
was not entered until the 3d ot August — the day on which this 
application was presented to the Court. 

The subp<Bna required the defendant to enter her appearance 
by a certain day ; this she failed to do. 

It is a well established rule of equity practice, that a party 
cannot apply to the Court for /avort wiile in contept for a 
non-compliance with its orders, or when in de&ult for not 
meeting or complying with the requirements of its writs. This 
rule, however, never applies where the application is one of 
strict right. A party has a right to apply to the Court to set 
aside a default, on proper showing. Such application, and 
notice thereof, is necessary in order to get into the case. But 
it is contended that no such necessity exists in relation to any 
other application, and that as the Court would not grant alimony 
to the defendant, without her appearance in the case, it would 
not, for such purpose, recognize the acts of her solicitor, 
until his appearance had been duly entered ; that in fsLCt he was 
not to be considered her solicitor, so as to bind the opposite 
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party, until the entry of his appearance, as prescribed by the 
rules ; and that as such appearance was not entered until August 
third, the notice of this application, served by him July 26th, 
was a nullity. 

The practice in equity proceedings does not accord with this 
theory. It is the every day practice to embrace in one notice 
and in one motion, when a party is in default, several things; as, 
to set aside a default, with leave to enter an appearance, and 
file an answer, A complainant serves his subpoona upon the 
servant of the defendant. The defendant, believing the service 
to be irregular, does not enter his appearance, but serves a 
notice upon the complainant's solicitor, of a motion to set aside 
the proceedings for irregularity. The Court, without question- 
ing the sufficiency of the notice at the argument, required the 
defendant to enter a conditional appearance, so that the com- 
plainant could proceed if the application should be denied. — 2 
Lond. Jurist, 464. So where a copy of subpoena to appear ,and 
answer, is as to the return day and month, served in blank, it is 
not a good service, and a motion will be entertained to set aside 
proceedings under it, without requiring the appearance of the 
defendant to be entered. Arden vs. Waldcn, 1 Edw. Ch. R. 631. 
In the case in 1 Paige, 646, an order had been entered to close 
the proofs. The defendant was in contempt for not paying 
costs of a former motion, and an attachment was issued, but 
the costs had not been paid. The defendant nevertheless ap- 
plied for a commission. The Court granted the motion on con- 
dition of his purging his contempt by payment of costs, <fcc.; 
and this was doue, notwithstanding the party was in contempt 
at the time of serving his notice. 

By law, C. L. § 3234, the Court may require the husband to 
pay any sums necessary to enable the wife to carry on or de- 
fend the suit. The statute is silent as to how this application 
shall be made. The practice has been by petition, notice of 
which is served on the husband, or his solicitor, if he has re- 
tained one. 

Suppose the husband file his bill against the wife for divorce, 
and she, having no means is unable to proceed a single step in 
her defence : I think, in such a case it would be proper to or- 
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der the payment of a sum to her immediately, that she might 
employ a solicitor to defend her. But, in the case before tis, 
there is no question but that the defendant is now in a condi- 
tion to ask of the Court an order for means to defend her suit ; 
and I do not think it essential that the appearance of her solici- 
tor should have been entered when the notice of this application 
was served. The motion, however, must be denied, for the rea- 
son that the petition served did not set forth sufficient facts to 
constitute a good defence to the bill. 



• ♦ • 



Caleb K. Dodoi vs. Mart Dodob. 



A PETITION for a further allowance, under § 3234, C. L^ should show a proper expenditure of 
previous allowances, and the purposes and sums for which a further allowance is necessary 
to be made. 

Where a defendant, in a proceeding instituted to procure a dlTorce, fliee her petition stating 
that she " is pregnant with child begotten by the complainant," and praying for an order 
that the complainant testily orally in Court ; held, that such statement is not sufficient to 
warrant the Court, under Ch, Rule 99, in ordering the complainan t to testify orally in open 
Court as to access to the defendant. , 

Motion submitted Dec. 17, 1869, in the Circuit Court for the 
Cotfnty of Berrien, in Chancery. 

In this case, the defendant made application to the Court, by 
petition, praying for a further allowance, to enable her to de- 
fend the suit, and for an order that the complainant testify 
orally in Court. The bill in this case, charged the wiie with 
practicing extreme cruelty towards her husband. It was after- 
wards so amended as to charge adultery. The answer denied 
both charges, and stated that both parties occupied the same 
house with seperate bed-rooms, and that the complainant since 
the filing of his bill was in the habit of having intercourse with 

her. 
4 
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The case had been submitted to the late Judge Bacon, on 
pleadings and proofs, but had not been decided by him. 

The petition stated that allowances, to the amount of fiflj- 
five dollars, had been paid by complainant; oi which sum, the 
petitioner had been informed, twenty-eisjht dollars had been ex- 
pended, but did not state how that sum or the balance had been 
used. It further stated, that she was pregnant with child, be- 
gotten by the complainant, about June, 1869. 

The defendant, in a counter affidavit, denied this, and all in- 
tercourse with her. The fact that they lived in the same house, 
and professed to occupy seperate bed-rooms, was undisputed ; 
but the complainant claimed he could not get the defendant to 
leave. 

E. Bacon, for Complainant. 

C. M, Alward, for Defendant. 

Bj/ (lie Caurty Blackman, J. 

The petition upon which the Court is called to act, shows 
that the defendant has had an allowance of fifty-five dollars. 
Before an order for additional means could properly be made, 
the petitioner should show a proper expenditure of the previous 
allowance, and the purpose and sums for which further allow- 
ance is necessary to be made. This, the petition does not show. 

The Court cannot, under Ch.. Rule 99, upon the facts stated 
in this petition, order the complainant to testify orally, in open 
Court, as to his intercourse with the defendant. 

The application must be denied. 



Wm. Zimmerman and John Mark 

TS. 

The Merchant's National Bank op Charleston, Va. 

Thx BheriflTs rottim, showing regnlar senrice of declaration and notice of rule to plead as 
commencement of auit, cannot be contradicted for the purpose of InTalidating the proceed- 
ing! founded thereon ; but it may be contradicted to ahow excoae for de&ult. 

Soffinaw dratU Oourt, 1808. 
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%/". J, Wheeler^ for Plaintiff. 
Webber & Smithy for Defendant. 

jBy ike Churtj Sutherland, J. — The motion made in this case 
is to set aside the proceedings for want of service with the de- 
claration, of a notice of the rule to plead. There is a retuni of 
the sheriff, that he served the declaration and notice of the rule 
in the usual form — hut the defendant offers a counter showing, 
contradictory the return as to the notice. 

' In certain exceptional cases, as where motions to amend are 
made, a default to be excused, or where the purpose of the con- 
tradiction is not to invalidate a proceeding which appears fair 
and regular on its face, the return of the officer may be contra- 
dicted ; and this may be done in respect to statements of mat- 
ters of opinion, or of collateral facts; but not of acts returned 
as done, which are required of him in the performance of his 
duty in pursuance of the precept returned ; or in pursuance of 
the statute applicable to him, as, in case of a declaration. The 
jurisdiction of the Court depends on his return, and it is matter 
of record when it has been filed, against which there can be no 
averment to destroy its effect in favor of the party, though it is 
not conclusive in favor of the officer, or against those persons 
who are technically strangers. If service is made by any other 
person, and such service is proved by affidavit, there would be 
reason in favor of allowing the showing to be contradicted. 
The plaintifi^ by not employing the ministerial officer of the 
Court, deprives the defendant of the security provided by law, 
in case of recovery, for false return. 

The case of Wendall vs. Wearridge, 19 N. H.y 113, is not op- 
posed to this view. There, a return not sufficient on its face, 
was sought to be amended by supplying some deficiency ; 
against this motion, it was allowed to be shown that the ser- 
vice was not sufficient, — and on the ground that the record, as 
it stood, was not valid to support the jurisdiction. There are 
several cases cited in the briefs in that case, from New Hamp- 
shire reports, which I have consulted, and they support the po- 
sitions here taken. 
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The motion mast be denied, bat the defaalt may be set aside, 
on filing an affidavit of merits, and paying the costs of this 
motion, iaclading an attorney fee of three dollars. 



Edward H. Davis vs. The Township of Kalauazoo. 

In the year 1866, Bopenrkon bad no aatborlty to aiBeM National Bank Ebarea. 
Property cannot be aMoesed alter the reriew day. 

A aaperTiBor is not, in the ordinary acceptation of the word, the OfKint of the Townehip, ar 1 
the Township is not liable for errors in Judgment. 

If a Bupenriaor, acting without Jurisdiction, causes the money of the tax payer to be placed 
in the treasury of the Township, the Township is liable. 

A snperrisor, in asseaaing property, acts in a Judicial character. Thereforo, where a tax. 
or, rather, the object for which tho tax is a^ossed is legal, and where the r -seesor h» 
Jurisdiction over the person and property of the tax-payer, and aaseeses property f^zn »tf 
by law from taxation, such assessment must bo taken as an OTerralnation, and most be 
considered valid, until set aside, in a direct proceeding for that purpose. 

Tried by jury, in the Circuit Court, far the Cbunty o/Kalountuoo, Siplember 9th, lOlh an^l 11th 
1809. Verdict for D^endant. 

The facts in this case, appear in the charge of the Court. 
Authorities cited: 3 Wallace 573; C. L, 329; 17 Mass. 



4 Pick 361 ; 12 Pick 7 ; 4 Met 189 • 5 Met 73 ] 6 Met, 
3 Gush, 572 ; 7 Cush. 442 ; 27 Maine 145 ; 20 i7 L & tJ. 

1 Ohio State 274: ] 11 Ohio State 536; 10 Howard IT. S, 

2 Snii tKs L. C, 405 , 4 Gowen 454 ; 3 Mkh. 562 : 8 



461 
506 
319 
242 
Mich, 433 ; Amer, L. Reu, Oct. 1868, 169 ; 5 Mich. 73. 

Stewart dh Edwards^ for Ptff. 
Seoerens & BurrowSy for Deft. 

Charge of the Q>urt, Brown, J. 

Gentlemen of tJie Jury : This is an action, brought by the 
plaintiff, to recover from the Township of Kalamazoo, the sum 
of 9143,90, beiug the amount of a tax claimed to have been 
assessed by the supervisor, acting as an assessor, upon 120 shares 
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of bank stock, of the First N.itioaal Bank, of Kalamazoo, beloog- 
ing to the plaincifif. 

Some of the facts, alleged by the phuDtiff, are admitted by 
the detcodant, and therefore, in relation to them, y<iu wi.l coo- 
sider them as proved. These admissions I understand to be as 
follows : 

1st. That in the year 1866, the plaintiff was the owner of 
120 shares of bank stock, of the First National Bank, of Kalama- 
zoo, of $100 each. 

2d. That the supervisor as'^^es'sed personal property of the 
plaintiff, valued at 2i;3,750 13,600 of which was upon sa'd bank 
s ock ; that the total tax upon persona] property was $149.86 — 
8143.90 of which would be the tax upon the 120 shares of bank 
stock That the tax was made up as follows : 

Prop, of tax 
on shores. 

State t X, $12 38 $11 89 

C»»untytax, 24 95 23 95 

Township tax, 48 38 46 48 

>chool tax, 64 15 61 68 

Totol, $149 86 $143 90 

It is admitted that the collector, to secure the payment of this 
tax, levied upon the property of the plaintiff, and that to prevent 
the sale of such property, the plaintiff paid the tax. 

There la no dispute but that the Int National Bank of Kala- 
mazoo, was organized in pursuance of the National Currency Act. 
of June 3rcl 1864. It is not contended th it there was, at the 
time, any statute of this State conferring, in terms, the power to 
tax these shares. On the part of the plaintiff it is claimed that 
the 41st section of the National Currency Act referred to, does 
not confer such power, inasmuch as that lim.ts the power of 
taxation by the States, upon these shares, to the same limit that 
is imposed by the State laws upon the shares • of Banks created 
by State authority, and that the law of this State, autboriset 
only a specific tax of one, and one-half per cent on the capital 
stock of its Banks paid in. The plaintiff claims that the taxa- 
tion of these shares is not only a violation of the Constitntio-D 
of the United States, but of the law of Congress — that this ex- 
emption friiffi taxation by the Bank, and consequently the $hanfs 
5 
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of \l% Slock, covers its capital, operations and fraDchises — ihat the 
Bank is uD instrument of the Genera) Government, in theezircise 
of its powers, and that as its franchises were not derived from the 
State, the State cannot put a tax upon it as a royalty ; and as its 
capital is invested in Government securities, the State has no 
right to tax it. 

The plaintiff further claims that the assessment of this bank 
stock is, in any event, invalid, for the reason that it was not 
assessed within the time pre^^crib^'d by law ; that on the review 
day, so-called, the supervisor, acting as assi sso •, ha I not yet 
assessed this property : that after that date he had lo ajthority 
to make any such, or any other assessment — that he had no such 
ri^ht ; but as to whether the allegation on the part of the plain- 
tiff in respect to this assessment, is correct, or not, is a question 
of fact, for you to determine. 

An assessment consists in putting upon the roll a statement of 
the property, wheher real or personal, and determinin<;anii aflSx- 
ing thereto a valuation ; but it is not essential to a valid assess- 
ment that the valuation should be carried out in ink. 'i1ie 
assessment is sufficient if the assessor has actually placed upon the 
roll the property, and determined its valuation, and that deter- 
mination is a question of fact, to be determined from all the cir- 
cumstances. 

On the part of the defendant, it is cla'med that even if the 
propositions of the plaintiff as to his non-lial>ility or exemption 
from tax upon his bank stock be true, the plaintiff has mistaken 
his remedy in commencing this proceeding against the township ; 
that the only instances where parties are permitted to bring a 
suit against a municip-4lity to recover an improper tax is. 

First, Where the tax itself, or the object, rather, of the tax 
is illegal and without authority of law. 

Second, When the person taxed is a non-resident of the 
municipality where the tax is levied. In short, that this form 
of remedy cannot be resorted to, where the assessor had Jurisdic- 
tion of the person or property, if the tax itself is h'gal. 

The defendant further claims that if the evidence should dis- 
close the fact that the capital stock in the bank was included 
and mingled by the supervisor, in the personal property for 
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which the plaintiff was ass 'ssed by the supervisor, and the several 
taxes for the year were spread by him upuii rhe ruli, the 
plaintiff's tax bciu^; apportioned according to the amount of his 
aggregate valuation, so m.ide, by ixcluding buch bank stock, and 
that the phiintiff paid his tax under duress of his goods, and 
under protest, still such facts would not entitle ihe plaintiff to 
recover. 

The defendant aUo claims that the supervisor in a?BC:9sing the 
taxes, acts as a public officer and not as the a^ent of the town- 
ship, and that the township is not responsible for his errors, oi 
unauthorized acts, in making such assessment. 

:4c H^ H^ H^ « 

The defendant further claims that the township, not having 
received the benefit of the tax apportioned for State, County and 
sch-MJ purposes, should not be caled upon in equity and g«>od 
conscience to refund the money which it had never received, 
or the benefits of which it had never enjoyed. 

He ^ * 4i ^ 

The Court advises you, gentlemen — 

1st. That the supervisor had no right to as.«ess the bank 
shares of the plaintiff. ..nd that such assessment is wi.hout author- 
ity of law. * 

2d. Though the statute is not very explicit upon the point 
it would seem that the supervisor has no ri^ht to a^scss property 
after the third Mond.^y in May. and that such assessment would 
le without authority, and I ciiar^^e you that such is the l.iw. 

3d The Supervisor, though acting for the township, is nnt, 
in the ordinary acceptation of the term its agent — neicher hinjFclf 
nor the township beinjr liable for a merft error in jiid»'ment, in 
case where the matter in relation to which he errs i< by the law, 
one about which he hnd the clear right to exercise his 
discretion. 

4th. Notwithstanding this, if the supervisor acts in a matter, 
without jurisdiction, and thereby places money in the treasury 
of the township, an action of as-sumpsit is the proper form of reme- 
dy for the t!»x- payer whote moniy hud been paid under protest 
for duress of his pioperty. 
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5th. ti'The' sapecTiHorar asseifsor derives his powers from the 
Statute, aadiassiimingithat.fae is onlj anthoriEed to make assesa- 
melltB^up to, and perhaps inclading, the third Monday of May, 
an J JBsearaieats made by him. after that date, are withoat aathor- 
ity, and he has no jurisdiction over either the perton or property 
of the taxwpayer for the purpose of assessroenti and the tax*payer 
would be entitled to bring and maintain his action in this Court 
to recover back,. money, paid under protest, for such tax. 

6th. In such a case the amount recoverable would be such 
only* as was paid over to the township for township purposes, 
which, in this case, if you should find plaintiff entitled to recover, 
would be $46.44, that being the amount of tax for township 
purposes which it is admitted was assessed upon the bank shares 
of the plaintift in 1866. 

7th. If you "find from the evidence that the bank shares ^ of 
the plaintiff were assessed on or before the third Monday of May, 
IS66, — it being admitted tbat the plaintiff was a resident of the 
township of Kalamazoo, — the Court charges you that the super- 
visor, having jurisdiction over his person and property, acted in 
the assessment of the plamtifi^s property in a judicial, or at least 
^uanjudiciul character, and the assessment of his bank shares 
is to be taken as an overvaluation of his property. 

8th. In view of the conclusion I have just expressed, yon 
are instructed that the only legal remedy the tax-payer would 
have in such a case, would be to appeal from the decision and 
determination. of the assessor to some tribunal or authority com- 
petent to reverse such determination. 

As to what that tribunal should be, it is not necessary for you 
to enquire. It is enough for us to know, that the Courts state 
the law to be, that such an assessment is in the nature of a judg- 
ment, and that judgment must stand until it is set aside, or re- 
versed, in a proceeding had for that special purpose ; and the 
Court charges you that this is not that kind of a proceeding. 

Verdict for defendant 
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Myebb vs. Vilburn. 

DxPAULT for want of plea entered without entry of defendant's appearance. Irregnlarity may 
be cored by entry of appearance nunc pro tunc, there being no defence 

Alpena Circuit Ocfurty Oct., 1800. 

Motion to set aside default for want of a plea for irregularity, 
the defendant's appearance not having been entered. No affi- 
davit of ments made, and no defence claimed. 

Kelley^ for Plaintiff. 
Tuttle, for Defendant. 

Sutherland, J. — The defendant's appearance may be en- 
tered nunc pro tunc^ and it is directed to be so entered. 
Motion denied. ( See § 4109 C. L. Green's Pr. 58.) 



• ♦ • 



Humphrey Shaw vs. Thomas Kenny. 

Defaalt will not be set aside to enable a defendant to set up an anconscionable defence. 

Saginaw Circuit Court, Junt 28, 1809. 

^ Motion to set aside judgment, rendered on default absolute. 

The plaintiff brought this suit on a judgment recovered by 
him against the defendant in this Court. Execution was issued 
and returned satisfied by sale of land to the plaintiff. The de- 
fault was sufficiently excused. But the plaintiff shows that after 
the execution sale the defendant filed a bill in Chancery to quiet 
his title to the real estate so sold on execution, and to remove 
the cloud of that execution sale, claiming the land as a homestead 
— that this plaintiff answered that bill by disclaimer and release 
and that no motion to vacate the entry of satisfaction in the 

former suit has been made. 
6 
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Geo. K. Newcomh, for Plaintiff. 
Isaac Marstofiy for Defendant. 

Sutherland, Judge. — The judgment and default should not he 
set aside, to enable the defendant to set up as a defence, the satis- 
faction of the judgment hy such a sale. 



••» 



Charles £. Gillett vs. Augustus Arnt. 



Tm to plead will not ran while an irregnlar deftult atanda afialnat the defondaut 

Saginaw Circuit Oburt^Junel, lSd0. 

Motion to set aside default, for not pleading, for irregularity. 

Suit commenced by declaration — declaration filed and rule to 
plead entered January 9, 1869 — delivered t) sheriff for service, 
March 19, 1869 ; and defendant's default for not pleading enter- 
ed the same day — March 24, declaration and notice of rule served. 
April 16, second default entered. May 14, affidavit of merits 
made, and that defendant did not sooner know of second default. 

D. W. a Gage, for Plaintiff. 

D, W. Perkins, for Defendant. 

Sutherland, Judge. — The first default was irregular. It was, 
however, waived, by service of declaration aftt>rwards ; but the 
defendant was not obliged to act upon such an implied waiver ; 
he was justified in waiting until the plaintiff should expressly 
waive it; and the plaintiff could not regularly enter a second 
default, without giving the defendant twenty days to plead, when 
DO default stood against him. 

Default set aside without terms. 
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Meyers vs. Vilburn, Principal Bef&ndani^ AND A. B. 

btf AVIT for Want of ditdosure may be emtered ftyalut a garBlshoa, ob kit flitlare to appMir 
Co a citation to auwor sp*eial iBterrogatloBs ob exception to discloiure. 

JLZjKna QirfMXt Cawi^ Oct. 1860 

The garnishee filed disclosure : and exceptions to it having 
been filed, a citation to answer special interrogations was issued. 
The garnishee did not appear to the citation, and therefore oa an 
affidavit of such omission, his default, for want of a disclosure, was 
entered. 

f e%, for Plaiatiff. 

0. D, Conger and Tuttle, for Grarnishee. 

Sutherland, J. — The Statute authorizes an entry of default 
for want of a disclosure. L. 1863, p. 398, Sec. 5. 

On exception to disclosure for in3ufficiency, a notice to answer 
the exceptions or special interrogations, is the mode prescribed 
to obtain a full disclosure. 

There is no way provided to compel actual appearance and an- 
swer to such special interrogations. But an insufficient disclos- 
ure, is no disclosure. 

On the exceptions being allowed, and the failure of the garni- 
sliee to answer them, ( Laws 1863, p. 397. Sec. 4. ) his default 
Qiay be entered for want of a disclosure. 

Motion denied-. 



^*» 



Armstronq, Appellee^ cs. Fry, AppellanU 

tp retnrB !« made by a justice, to an appeal, it l» conclnsive oTidence of the p^ymenl of tiie 
MXMrts «Bd fees, roftttred to be paid to tke jBtttce Ib order to appeal. 

^Saginaw drcttU Oourt, OeU 8. 1S09. 

Judgment was rendered August 20, 1869, by a Justice of the 
P«ace. Affidavit and bond for appeal, filed August 24, 1869, 
Justice^s fees paid August 28, 1869, and return made. 
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Motion to diBmiss appeal because the costs were not paid 
within five days after judgment. , 

Foot <fe Grout, for Appellee. 

J, Brottsseauy for Appellant. 

Sutherland, Judge. 

Paragraph 3856, C. L. applies to such a case. The return 
having been made, it is conclusive evidence that the costs and 
fees have been paid. The "costs of the justice" and "such 
fees" mentioned in that section — " the fee paid to the justice," 
in § 3864, and " the fees of the justice." in sub. 6, § 3845, all 
refer to the moneys for fees and costs required to be paid by ^ 
3840, in order to appeal. 

Motion denied, with usual motion costs. 



^••i 



McLellan V8, McDonald. 

A WRIT of attachment contafns a sammoDS ; if personally serred where sammoofl oottid be 
■enred, will gire the Court jurledictioa orer the person, though the writ Toid as an attach- 
ment. 

Circuit Court for Alpena Cbunty, Oct.^ 1809. 

Motion to quash a writ of attachment because the affidavit 
annexed does not state that the amount therein claimed to be 
due, is due " over and above all legal set-off. 

The writ was personally served in Alpena County, and the 
property bonded. 

S M, Green, for Plaintiff. 

Tutile & Grier, for Defendant. 

Sutherland, J. 

The writ containing a summons, and having been personally 
served, where a summons from this Court could be served, the 
Court has acquired jurisdiction of the person; and, the defend- 
ant having obtained the property by giving a bond, the motion 
should be denied. It is not necessary to decide whether the 
bond is valid. Sec § 4759 C. L. 
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WoKDKN e< a^. vs. Erskinx. 

Alpena Oountg CSreutt CtmW, October, ISao. 

DBrjBCTiTB sffldATit for replarin —writ quubad — property repioTiwl ordered to be reetored, 
and motion coete awarded. 

Motion to quash writ of replevin. The affidavit annexed to 
the writ was made by plaintiff, Worden. It states that the 
property described in the writ has not be^n taken for any tax, 
i&C; "nor seized ander any execution or attachment against the 
goods and chattels oi thU deponenl,^^ i&c, instead of the plaintiff ^s. 

S, a Draper, for Plt'ff. 

J. B. TuUle, for Deft. 

Sutherland, J. — Held, that the motion be granted, and that 
the property replevied be returned to the defendant, and that 
the plaintiff pay the costs of this motion, including an attorney 
fee of five dollars. 



ClCKRQ AND . JoNjeS VS. BaTBS. : 

Alpena County Circuit Qmrt, October, ISW. 

Kelley, for Plaintiff. 

Tuttle^ for Defendant. 

SuTiiBBLAND, J. ^- Held, copy of affidavit annexed to writ of 
attachment, not required to be served with the writ. Endorse- 
ment of writ by plaintiffs attorney may be made after motion 
to quash. A command, in the writ to '^ summon defendant, if 
to be found in this Stated' does not vitiate the writ, if served in 
the proper county. 



J. Meters vs. Vilburn. 

Amendment of Writ of Attachment by subatltuting full CKriMtian name of plaiiUiff for Initial 

Ivtter. 

Alpena Onmti/ Circuit Court, October , 1809. 

Motion, to quash writ of attachment because the plaintiff7s 
name is not stated in full. An affidavit being read in behalf of 
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the plaintiff showing that his Christian name is Julius, and ex- 
cusing omission to state it in full in the writ and affidavit. 

KelUy, for Plaintift'. 

TuUU^ for Defendant. 

Sutherland, J. — Ihld, that the plaintift' have leave to amend 
the writ and other proceedings, so as to show the full name of 
the plaintiff. 



Brown ^ Browning r» EIollister. 

A party to n suit, irho recoren a Jiidgin«>Dt, It entitled to w{to<>n f»e«, when his attend. 
•nc« at Court is neceMarjr u a wItneMi. 

Circuit Oovrt, Kalamazoo Cbunty, yurrmWr Trrmy ISCO 

Isaac A. Hrowa and Wiiliarn F. Brownin<; brought suit against 
George F. Hollister, in U8suuips«it. Pendiu*^ the suit, BrowDing 
assigued all his interest in the subject matter of the suit, to plain- 
tiflF Brown. On the first trial the jury disagreed. On the second 
trial a verdict was rendered for plaintiff. 

On taxation of costs, Brown made and presented to the Clerk, 
bis affidavit, in which, he nets up that Brv)wning was a material 
witness, on both trials, and would not have attended Court except 
at Brown's request to testifij in the cause. Thereupon the Clerk 
taxed as a part of the plaintiff's costs, $o2.4U fees and milage for 
Browning, as a witness. 

J. W. Breete, for Plaintiff. 

May and Buck, for Defendant. 

Brown, J. — This is an appeal from the decission of the 
Clerk, in taxing as a part of plaintiffs bill of costs, witness fees 
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and milage for the attendance at Court of one of the plaintiffs. 
From the statement agreed upon by Counsel for the resptctive 
parties y the taxation by the Clerk was proper ; nor is it material 
that Browning had no pecuniary interest in the result of the 
suit. Had he made no assip^nment to Brown , the rule would be 
the same, if his attendance was necessary, as u witness, and his 
presence in Court was for the sole purpose of testifying. 



The People vs. Robert McGra. 

The words ** ndjolning: to or occupied with a dwelling hoase," as need in § 6750. C. L., bare 
a Ieg;al Rigniflcation dinerent from ttio literul cuunmction, or popular uudcntandlDg of tbat 
language. 

Tlielauguiige referred to, in that connectlen, is designed to bring the caae within the ci m* 
nion law definition of burglary, viz: out-bouiies within the eurtilage — adjoining to tho 
dwelling and occupied at part thereof. 

Tried Dec. 2d^ ISOO, in the Circuit Court /or the Omnty of KalamoMoo. 

The respondent was charged under § 5756, C. L., with bur- 
glary, in breaking and entering the " store" of one Bartlett, at 
242, Main street, Kalamazoo. 

Immediately west of the building occupied by Bartlett, and 
separated from it by only a partition wall, is the store building 
of Johnson & Sheldon. Over Johnson & Sheldon's store is a 
ro>m occupied bya Mrs. Paine and family, as a shop and dwell- 
ing. To reach this room, is a flight ot stairs, from the street, 
between Bartlett's and Johnson's building, at the top of which 
is a door on the right, entering the second story of Bartlett's 
building, and one at the left, entering Mis. Paine's room. 

The language of the statute under which the respondent was 
informed against, is as follows: " Every person who shall break 
and enter, in the night time, any office, shop, railroad- depot, or 
warehouse, not mljninijckg to or ormpifd with a dwelling hou»e^ 
Ac, " shall be punished, &c.'* 
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The Court was reqaested, by respoDdqnt's coupsel to charge 

it ■ - • • 

the Jury that ''if they should find that a family lived in, and oc- 
cupied the second story of tlie More next to and adjoining the 
one broken into, as their only dwelling, or sleeping apartment, 

w 

]t is their duty to acquit the respondent." 

Many other points were raised on the trial, and the Court was 
requested, in behalf of the respondent, to charge the Jury on 
some fifteen distinct propositions. Some of those weie ele- 
mentary, and others have been so often passed upon, that it is 
not thought advisable to insert them here. 

So much, only, of the charge of the Court as bears upon the 
request above quoted, is given. 

J. 0, Burrows, Pros. Att^y., for the People. 

Geo. M. Buck and Arthur Brupjiij for Respond 30t. 

Bi/ the Courts Brown, Judge.. — On the part of the respondent ^ 
it is claimed that the store, in which the alleged offence was 
committed, adjoined a dwelling house, , and that therefore it 
would be impossible for him to commit the crime of burglary 
by breaking and entering said store, with the intent to steal 
therefrom, or with any other intent. 

Every house for the dwelling and habitation of persoiy^ js 

« ■ ■ 

8aid to be a dwelling house. At common law, buildings at- 
tached to or within the same curtilage, or enclosure, ^nd under 
the dominion of the same proprietor were said to adjoin each 
other J or, it the buidings were under the same roof, or if they 
had an internal communication with the main dwelling. 

The question then, is, what is an adjoining house within the 
meaning of the statute. It has been held, and I think cor- 
rectly, in a case where a manufactory was carried on in the 
center building of a great pile, in the wings of which several per- 
sons dwelt, but which had no internal communication with 
these wings, though the roofs of all the buildings were con- 
nected, and the entrance to all was out of the same common 
enclosure ; upon the center building being broken and entered, . 
that it could not be considered as part of any dwelling house, 
but a place for carrying on a variety of trades, and no parcel 
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of the house adjoining, with none of which it had any internal 
communication, nor was it to be considered as under the same 
roof, though the roof had a connection with the roofs of the 
houses. 

^^^ ^^^ ^^^ ^^^ ^1^ ^^^ ^^^ ^^^ ^^^ 

The words of the statute, ''^ a ft joining to or occvpted wi^k a dwell- 
ing housey^ have a legal signification. They must be taken, 
read and construed in connection. They mean something more 
than adjacent or contiguous. They are evidently designed to 
bring the case within the common law difinition of burglary, 
v\r. : ont houses within the same enclosure — adjoining to the 
dwelling and occupied as part thereof. 

This construction of the statute will reconcile the several 
sections on the subject of burglary. 

To make the matter even plainer, if possible, the Court ad- 
vises you that the dwelling house of Mrs. Payne does not, 
within the meaning of the statute, adjoin tlie store building 
occupied by Mr, Barthtt. 

The respondent was convicted. 



Laura A. Emerick, Executrix of the Will of Walter M. P2mer- 
icK, deceos^'Ay vs. Walter O. Pier?on and William Criijp. 

Wherk, in a suit, in Jiutic(*'i Court, brought upon a prornimory note, the defendant st^ks to 
avuid liabiliiy, on tho grouud that such note has been changed to a greater sum, after its 
execution, he niuBt, at the time of joining issue, deny the oxvcuiion of the note, on oath. 

October reriK, AUfffun County. 

This is an appeal from a Justice of the Peace. 

Suit was brought to recover on a note, of which the following 
is a copy : 

** $204. Plaixwkll, July 18, 1868. 

" Sixty days after date, I promise to pay to the order of 
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" Walter M. Emerick or bearer, two hundred and four dollars, 
'* value received, at ten per cenC^ 

" Walter O. Pierson, 

William Crisp.'* 

The note was filed with the Justice, as plaintiff's declaration. 
Upon its face it showed that the figure " 4 '' in " $204," had 
been written over a figure " 2 ;" and that the w^ord " four " in 
the body of the note had been written over the word " two/' 
Neither the figure " 2'* nor the word " two *' had been erased. 
The note was given for money loaned to Pierson, who did not 
appear to defend the suit. The defendant. Crisp, sought to 
avoid his liability on the note, by showing, by his own testimo" 
ny, that the change was made after he signed it, by Pierson. 

Under the plea of the general issue, the defendants had given 
notice that they would give in evidence proof to establish the 
alleged alteration; and on the trial. sought to introduce such 
evidence. 

Stafford iSc Paff gam jioYVXdSnXifS^ J, W. HawesandF. J. Little^ 
John, of Counsel. 

J, V. Rogers, for Defendant ; J. W, Stone, of Counsel. 

Brown, J. — ^The defendant. Crisp, to avail himself of the 
defence which he claims, should have denied the execution of 
the note, on oath, at the time of joining issue in the Justice's 
Court. If the note has been changed from $202, to 8204, it is, 
though on the same paper, to all intents, a different note. 

A promissory note is but a premise to pay money, reduced to 
writing — a note of promise. Take away the promise, and the 
note is destroyed. A promise to pay $202, is not an agreement 
to pay $204. It is another and different undertaking. 

The indebtedness, in this case, is alleged to be upon a note 
for $204. Did the defendants sign a note for that amount? 
If not, they should have denied its execution in the manner 
provided by C. L. §^ 3714, 37G7. 

The proof offered is inadmi^ible, on an other ground — it 
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relates to matters which, if true, were probably equally within 
the knowledge of Walter M, Emeiick, deceased. #Sew. L. 186L 
/>. 169; 16 McA, 211. 

Jadgment for plaintiff 



The People vs. David CnocKER. 

Pl«Ed)ngtom complaint, after an airest on a void warrant, is no aoeh <wafTert)f tke obj«o- 
tloB aa will coafer Jariadlcdon, 

The warrant sbo«ld beanbacribed and aaaled. 

Jfotfon heard, October 26, 1860. tn fkt t^rettfl TXaxA for fhe VamAy tf JotocK 

H. H, Hatch and D. J, Evans for the People. 

T. C. Grrier For the Respondent. 

Bt; iht (hnrf, Sutherland, J. This is a motion to quash the 
proceeding, and discharge the respondent on the grounds: 

1st, The warrant of arrest is not signed nor sealed by the 
justice. 

2d, The conviction and sentence is void, the justice having 
sentenced the defendant to pay a fine of $25, and be imprisoned 
\intil the fine is paid. 

It i« contended that by pleading guilty to the complaint, the 
objection to the warrant was waived ; and that by taking the 
appeal, the objection to the judgment is waived, the judgment 
T)eing vacated by the appeal. 

The proceeding is in invitum^ and pleading to the complaint 
afler an arrest on a void warrant, is no such waiver of the ob- 
jection &B will confer jurisdiction. The warrant should be 
subscribed and sealed. 

Motion granted — defendant discharged. 
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CuARLBS La Brasu v8. Augusta La Brash. 

Nonci of m Motion to Mt aside a docroe for df Torc«, tit Moatha after the eotij of the 
■boald be Mrred od the comptaioant, inotead of bia ■oUdtor. 

Motion to set aside a decree, submmitted at the August term, 
1869, ei the Circait Court for the couDty of Van Buren in 
Chancery. 

J. B» Upton, for Petitioner. 

Newton FoBteVy for Complidnaiit. 

Bi/ the Courty Brown, J. This is a^ motion to set aside a de- 
cree of divorce, granted at the last February term of this 
Court. The motion is predicated upon the petition of the 
defendant, duly verified, setting up a meritorious defence, and 
alleging that no notice, either actual or constructive, was ever 
given her of the pendency of the suit. Notice of the motion 
and copy of petition was served on Foster, as complainant's 
solictor. Foster insists that his relation with his client ceased 
on the entry of the decree — that the notice should have been 
served personally upon the complainant. 

Six months have elapsed since the entry of the decree. For 
obvious reasons, the relation of solicitor and client should not 
cease immediately on the entry of a final decree. Paragraph 
3597 C. L., allows forty days in which to appeal from the de- 
cree or final order of a Circuit Court in Chancery, ^j rule 
14, Supreme Court rules, the appellant is required, within twenty 
days after perfecting his appeal to serve notice of such appeal 
'^ on all the other parties, whether joint or adverse, who have 
appeared in such cause, by serving a copy of such notice on 
such parties or their solicitors in the Court below^ Here the re- 
lation of solicitor and client is recognized by the Supreme 
Court, as existing sixty days after the entry of decree. This 
relation, however, must cease within a reasonable time ; and I 
think sixty days a reasonable time, and as more than that has 
elapsed, the notice should be served on the party himself. The 
petition may be filed, however, and an order entered requiring the 
complainant to appear and show cause on the first day of the next 
term, why the prayer of the petitioner should not be granted. 
A copy of the order should be personally served on the com- 
plainant, at least ten days before the first day of the next term 
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of this court ; and in case such service cannot be made, by rea- 
son of complainantV absence from, or concealment in the 
State, a copy of the order, certified by the Register, may be 
served by publishing the same in some newspaper in the county 
of Van Buren, tor three successive weeks preceeding the first 
d;iy of the next term. 



The Beople vs. Isabella Stratton. 

GoxpLAixT WM made, charging C. with rape, and 8., a female, with aiding and abetting in th e 
commissioQof thoeame. J3£^, that by Tirtue of paragraph 6065 of the C. L., the distinc- 
tion between an accessory before the fact, and a principal, and between principals in the 
first and second degree, in cases of felony, is abrogated. Held furtb(*r, That as S. coald not 
commit the principal offence, if guilty at all, it must be for the distinct substantire ofTonce 
of "aiding and abetting" in the commission of a rape. Therefore, respondent 8. should 
hare been complained of, and examined separate and apart from the respondent C. 

AuffUit term, 1860, of the Circuit Court for the County of Van Buren. 

Motion to qnash information. 

In this action, the respondent, Isabella Stratton, is charged 
as an accessory to the crime of rape, alleged to have been com- 
mitted by Milo Crager, in and upon the person of one Phocba 
Manchester, on the 29th day of December, A. D. 1868. 

The complaint on which the respondent was arrested, 
charged Crager with the principal oifence, and the respondent 
with being present, abetting and assisting in the commission 
thereof. Upon this complaint, the respondent was brought 
before the magistrate, and was held for trial, having had no 
separate or other examination than that on which the alleged 
principal offender was held for trial. Upon the examination 
thus had, an information was filed ; to which, the respondent, 
plead, pro forma, " not guilty." Her attorneys move to quash 
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the iDforniation, on the ground that she has^ad no examination 
upon which an information could be predicated. 

Balch^ Smiley & Balch, for Respondent. 
•71 B. Upton, Pros. Att'y., for the People. 

By the Court, Brown, J. — By the Act of 1855, page 145, be- 
ing ^ 6065, of the Compiled Laws, the distinction between an 
accessory before the fact, and a principal, and between princi- 
pals in the first and second degree, in cases of felony, is 
abrogated. 

The crime of rape is punishable by imprisonment in the Stale 
Prison; and by statute, all offences thus punishable, are 
felonies. 

Paragraph 6065, C L., provides that all persons concerned in 
the commission of a felony, whether they directly commit the 
act constituting the ofieace, or aid and abet^n its commission, 
though not present, may hereafter be indicted, tried and pun- 
ished as principals, as in the case of misdemeanors. 

Sections one and two, Chap., 161, page 686, of the R. S., of 
1846, provide that " every person who shall be aiding in the 
commission of any felony, or shall be accessory thereto before 
the fact," (fee , " shall be punished in the same manner as the 
principal felon," and " every person who shall counsel, hire, or 
otherwise procure any felony to be committed, may be indicted 
and convicted as an accessory before the fact, either with the 
principal ftlon, or after the conviction of the principal felon, or 
he may be indicted and convicted of a substantive felony, 
whether the principal felon shall, or shall not have been con- 
victed, or shall, or shall not be amenable to justice ; and in the 
last mentioned case, may be punished in the same manner as if 
convicted of being accessory before the fact." 

It was held in the case of Shannon vs. The People, 5 Mich , 
84, that ^ 6065, C. L., has the etfect to repeal the sections just 
quoted. 

In the case at bar, as the respondent is a female, and there- 
fore incapable ol committing the crime of rape, it follows, that 
if guilty at all, she must be guilty of "aiding and abetting" the 
principal offence ; and this " aiding and abetting " must be a 
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distiTict zmbztantive offence, A seperate complaint should have 
been preferred against her, upon which she should have been 
examined. This was not done, and I am of the opinion that 
there is nothing upon which to predicate this information. 
The motion is granted. ^ 
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SCDDDBR VS. WiLCOat AND YoRK> 

A writ of attachment is not, tn contemplation of law, to be considered as returned, antil tlM 
^ return day " thereof, notwlthstandiag its aaUud return before that time. 

Though it la the duty of the officer to retain {HMeeselon of the writ, until the "return day," 
yet if he return it, not Borvei, sooner, and the plaintiff, within thirty days after the " re- 
turn day," gl<ro notice by advertisement, as pre9cril>ed by ^ 4759, C. U, Judgment will not 
i>e set aside— all other proceedings being rc^Jar— on the ground of such premature return. 

October Term of the OircuU Court for U»e Coumiy <tf AUegan^ 1860. 

In this case a writ of attachment was issued March 31st, 1869, 
against the defendants as absconding debtors — writ returnable 
May 4th, 1869. 

Certain real estate in Allegan County was attached, and on 
the 6th day of April, 1869, the sheriif returned the writ to the 
clerk of said county, who filed the same in his office, in the vil- 
lage of Allegan, with his written return thereon endorsed, 
showing that no personal service was made by him on either of 
the defendants. 

May 19th, 1869, notice was published of the pendency of said 
suit, under J 4759, C L., and neither of the defendants appear- 
ing in said suit, on the 3d day of August, 1869, the defendant's 
default was entered ; and on the 4th of August, second default 
entered, and judgment rendered thereon, on reference to the 
Court to assess the plaintiff's damages. 

At the next Term, October, 1869, the defendant's counsel 
moved to vacate the judgment, on the ground that the Court 
had no jurisdiction to render it, for the reason that the notice 
was not published in time. That the thirty days within wbicq 



36 MICHIGA5 NISI PRIU8 CASKS. 



• 



BcvDDEK, V. Wilcox axd Tors 



to publish notice, comroeDced to run from the day the"; Sheriff 
returned the writ of attachment into the Clerk^s office, and not 
from the return day mentioned in the writ. 

J, W, Bree9ey for Plaintiff. 

Williams & Humphrey^ for Defendants. 

Brown, J. — The notice having been published within thirty 
days after the ^^ return day^^ mentioned in the writ, the require- 
ments of the statute were complied with. 

On the argument, counsel contended that if the "■ return day," 
instead of the actual return of the writ, was to govern the time 
of advertising, then the actual return in this case, was prema- 
ture, and all subsequent proceedings unauthorized. 

There is, doubtless, much force in this suggestion; for ^persmia I 
service should be had if possible, and a substituted service, by 
advertisement, is only to be resorted to when the person of the 
debtor cannot be reached by process. 

As the writ, in contemplation of law, is not to be considered 
as returned, until the " return day " thereof, if the defendant 
should come within the officer's bailiwick, before that time, it 
would be the duty of such officer to serve his writ; and though 
he may have actually deposited it with the Clerk, I can see no 
reason why he might not, in such case, take it again for service. 
However, the better — if not the only correct — practice, is, for 
the officer to retain the actual possession of the writ until the 
return day. 

Motion denied. 



MICHIOAN NISI PRIUB CASES. 37 

B A BRIE, r. McDknegle. 



William Barrie vs. John McDeneglk. 

Whkhe a note Is made payable on demand, at a certain place, it is not necessary to show, in 
order to entitle the holder to recov.)r, that demanii was made at such place before suit was 
brought. 

Tried without Jury, JVov . 29, 1SG9, in the Circuit Court for the, County of Saginc w . 

H. H Hoyt, for Plaintiff. 
Peck & Clarky for Defendants. 
Bi/ the Courtj Sutherland, J. 

The only question is, whether the Phiintitf is entitled to re- 
cover, on a note lor $:200, payable on demand, at a specified 
place, without, showing a demand before suit, at that place. 

This precise question has not been decided in this State ; but 
it was held in the case of Reeve, €(. al^ vs. Peck, 6, Mich. 240, 
that a note payable at a particular place, need not, before suit, 
be presented there for payment. 

Whether the same rule will apply to this note will perhaps 
admit of some doubt, for there are American cases opposed to 
it. 17 Mass. 389 ; 8 N. H. 388; 13 Pet. 36; 10 Lci'yh, 512. I 
think, however, that to permit suit to be brought without pre- 
vious can bo reconciled with the contract, is more convenient, 
and better accords with the practice and sense of businesb men. 
It is also supported by respectable authorities — 3 Wend, 13; 
21 Me. 98; 6 Ala, 701; 1 Gill d^ John, 170. 

Judgment for Plaintiff. 



10 
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William Kellet, vs. William Final and Fred. W. Carlisle. 

Court was in ■etsion from July Sth to lOth, and then a4|oiinied until Jnlj 20th, De&alt 
entered July Sth— made abeolute, Jaly 14th— Judgment, Jaly 26th — motion to set aside 
de&alt, July 28th. Beldy de&nlt Irregular. 

Jh CircuU Court /or Saginaio OauwtyyJuly^ 1869. 

The Court was in session from the Sth to the 10th of 
July, 1869 — ^the term was then adjomned until July 26th. 
Default entered July Sth — made absolute July 14 — Judgment 
taken, July 26th — motion by defendant entered to set aside the 
default as irregular, July 28th — ^the objection to the default is, 
that it was made absolute before four days in term had elapsed^ 
after the default, 

a W, m«ner, for Plaintiff. 

TT. A. CVarh^ for Defendant. 

By the Courts Sutherland, J. — The default is irregular — the 
defaulting party is entitled to four days of term when the court 
is in session, so as to entertain the motion required by Rule 27, 
to be made within that time. 

Default set aside with costs of the motion. 



^'♦♦" 



Peter Barkuead vs. Geo. F. Williams, Martin Gilbert and 

Archibald. Vanway. 

A person who writes his name on the back of a negotiaMe promissory note, withont coDsid< 
eration, before the same is delirered to the payee, is not to be held as a Joint malcer. 

Tritd by the Court cmd decided July 31, 1860, in the Circuit Court for the County of Stiffi- 
naw, 

H, H. Wheeler and J, Manton^ for Plaintiff. 
Gaylord & ITanchett, for Defendant. 
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By the Court, Suthekland, J.' — This suit is brought on a prom- 
issory note made in the words and form following : 
$500. " Saginaw City, Dec 19, 1867. 

Two months after date, for value received, we jointly and 
severally promise to pay J. W. Foatherly or bearer, five hun- 
dred dollars. Signed, Martin Gilbert, 

A. G. Vanway." 

Defendant Williams wrote his name on the back of the note. 
He has not been treated by the holder as an endorser ; and he 
is not now sought to be made liable as such, on the usual con- 
ditions of demand and notice; but as a joint maker. His 
name was written on the note before it was delivered to the 
payee, but he did not participate in the consideration. 

There is nothing but Williams' relation of surety to the 
other defendants, and the position of his name on the note to 
indicate the nature of his contract* 

It must be persumed that his name was put on the note to 
give it credit with the payee, and in pursuance of that inten- 
tion some effect should be given to it, to increase the security 
for payment. The contract so indicated has received various 
constructions in different States, but none by the Court of last 
resort in this State. 

It is belived that the decided weight of authority is against his 
being treated as a joint maker. 

The fact that he did not put his name to the note in the same 
manner as the other defendants, is an indication of the inten- 
tion of the parties that his liability should not be identical 
with theirs 

His name is put to the note in such form that he could be 
held as endorser. He was not an endorsee or payee, and his en- 
dorsement was not operative to transfer a title ; yet he may be 
an endorser and liable in that character. Dean vs. Hall, 17 
irt/icf, 514; OaJcley V8, Boorman, 21 Wcnd^ 588; 1 C. M. <fc 
R439. 

Where his endorsement may operate to make him liable as 
endorser, such liability is presumed to be intended. Seabury 
V8. Jlunger/ord 2 Hill 80-83 ; Hill vs. Newcomh, 7 Uill 416. 

When, however, the indorsement is upon non-negotiable pa- 
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per, and therefore cannot be construed and made to operata 
according to the law merchant, then, to prevent an entire fail- 
ure of the contract, it is construed as binding in another form. 
Bill vs,Niwcom\ 3 Hill, 1232; 2 Ilill, ^0; Wtthcrwaxvs. Paine, 
2 M'uh. 555. 

The only question in the case is, whether the defendant 
Williams is liable as joint promiser. It must be held that he is 
not. 



Bliss & Janes, vs. Alexander Fenlatf.r, e/. aL 

Inquest under Rule 99, is based on default and an implied want of defence. It may be let 
aiide like a default, on a seasonable application, and showing of merits. 

Saginaw Circuit Giurt^ June 15Wi, 1869. 

Motion to set aside an inquest, taken under Kule 1)9. Affi- 
davits made June 9th, read, showing merits and an excuse for 
not filing affidavit of merits before first day of term, which 
commenced June 7th. 

Defendant's attorney, ten days and more before term, sent by 

defendant's clerk, requesting to see defendant at once. The 

* clerk reported the request to come in ten days, and at that time 

he came, and was too late to make, seasonably, the affidavit of 

merits. 

D. W. C. Gajp, for Pla'.nt'ff 's. 

Fout (£• Grou\ for Delendant's. 

Sl'thkrland, J. — ILld^ That the proceeding, by inquest, is 
founded on default, and inii)licd absence of a defence. When it 
is afterwards, within a reasonable time, made to a})pear that the 
defendant has a mei'itorious defence, and the olni^sion to file an 
atfidavit thereof is suthciently excused, an inquest, like a regr. 
lar delault, may be set aside. 

TtiJ inqiiJsL in ihis ease will be sc: a;ide, on payment of the 
costs thereof, including the cost of the motion, and an attorney 
fee of three dollars. 



MICHIGAN NISI PRIUS CASES. 41 



GEBXX 150 MOlSTTTKK V. K I N » T 



Irvin Green and Ira W. McIntyre, vs. Samuel Kindy. 

J , P," it th« abbrerUtlon oommoiily oMd in the English la*- gnage for Justice of the Peace 
and If a snfflcicnt desf gntttion of the official character of that officer. 

A motion to vacate a Judgment for irregnlaritj, ma^ be made at any time within one year, the 
mover not being guilty of laches. 

TV here Judgment by defanlt, for not declaring, goes against a plain tiff in replevin, the defend 
ant has «no right to have his ditmages assessed, without first giving notice thereof to 
plaintiff. 

^'hetber in case the Sheriff returns the property replevied, to the defendant, on account o 
the failure of the plaintiff to execute the proper bond, the defendant would be entitled to 
Jngdment for anything bat costs, guere— the question not being directly before the Court . 

Notice of the taxation of costs, mnst be served on the attorney, instead of the party. 

Heard Dec. CKA, 1860, in tht Circuit Oourt/or tht County of Kalamazoo, 

This was a motion to set aside a judgment entered ior the de- 
fendant, at the last September term of this Court. 

The facts in the case are as follows : On the 16th day of 
April, 1869, the plaintiifs procured to be issued, a writ of re- 
plevin, to recover certain property, claimed to be in the posses- 
sion of the defendant. The Sheriff returns that he took the 
property by virtue of the writ, but plaintiffs' neglecting to de- 
Mver to him the requisite bond, within twenty-four hours, the 
property was returned to the defendant. The defendant was 
summoned as required by law. Appearance was entered by O. 
T. ruthill, for defendant, May 25lh, 1869, and notice thereof 
was mailed to plaintiffs' attorney. 

No further steps were taken by the plaintiffs, except to exe- 
cute a bond to the Sheriff, April 23d, being after be had re- 
turned the property to the defendant. Thereupon, plaintiffs' 
de&ult was entered at the last September term of ibis Court ; a 
rule was entered in the book of common rules, to make said de- 
fault absolute and for judgment. Sua. ; and defendant's damages 
for detaining the property, while the same was in the costody 
of the sheriff, were assessed at $65.00, and judgment rendered 
therefor, with costs to be taxed. 

The costs were subsequently taxed. 

A mo lion is now made to vacate and set aside the judgment 
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ior irregularities ; and for leave to file a declaratioD, for the 
reasons : 

" Firsts No notice of the assessment of damages was given to 
plaintiffs or their attorney. (7. 2/. § § 4426, 5039 ; Greens Pr, 
^ ^ 394, 395. 

Second^ Notice of the taxation of costs was served on plain- 
tiffs one day afler the time named in the notice, for the taxa- 
tion. 

Third y This notice should have been served on the attorney, 
and not upon the party. Greenes Pr , ^ 780 ; 2 Johns. Cases 121." 

This motion is opposed, because, 

" Flrsly The jurats to the affidavits being sig^ned, " E. F. 
Pierce, J. P.," do not furnish evidence of the official character 
of the person administering the oath. Green s Pr,^ 250. 

Secondy The parties are out of time by the rules and practice 
of the Court, to make such a motion. Green's Pr., 241 ; C. C, 
i??/Zes 21, 23,27,31. 

Third J The plaintiff is guilty of laches. 

Fourth^ No affidavit of merits is furnished, Green'^s Pr., § § 
935, 940. 

Fifthy A motion tor a new trial, cannot be regularly made 
and entered in this case, because there never was an issue 
formed. There is nothing to try. Neither can a declartion 
now be allowed, because the property, the subject matter of the 
declaration, when filed, by the laches of the plaintiff, has passed 
beyond their control and authority, in this action. 

Sixth, No notice of trial, or assesmient of damages was re- 
quired to be given in this cause, there being no issue formed to 
try, and no assessment to be had upon an issue, as contemplated 
by the statute, requiring notice of assessment of damages in cer- 
tain cases. Green s Prac, § 909 and page 170 ; C, L., ^ 4426. 

Seventh, A motion to set aside for irregularities, or on the 
merits, must be made within the time limited for new trials. 
Greens Pr., § § 918, 934, 936, 937, and 938. 

Eighth, Judgment for costs and damages in such cases as 
this, is expressly authorized, and provided by our statutes. G. 
L.,^^ 5022, 5027. 

Ninth, Notices of trial are only authorized by rule 54, and 
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practice {Green , § 385,) when the cause has been brought to an 
issue, and the only cases where notice of assessment is required, 
are those where an appearance has been put in by a deftrndant^ 
and then has suffered the case to go by default. See C. L. 
§ 4426.'' 

Fm. Sadler, for Plaintiff; May d: Back and N. A. Balch^ of 
Counsel. 

0. T, Tuthill, for Defendant 

By ike Courf, Brown, J. — Objection is made to the reading of 
plaintiffs^ affidavits. It is claimed that 'J. P.^^ is not a suffi- 
cient designation of the official character of the person who 
administered the oath. '* Such abbreviations as are commonly 
used in the English language may be used." C L. ^ 4070. 
*' J, P,, Justice of the Peace.^'' Webster s Unabridged Dictionary^ 
page 1505. The affidavits, in this respect, are sufficient. 

It is contended that this motion is not made in time. "No 
judgment, in any Court of Record, shall be set aside for irregu- 
larity on motion, unless such motion be made within one year 
alter the time such judgment was rendered." C. L. § 4440 It 
is the duty of the party complaining of the irregularity, to move 
to set aside the proceedings at his earliest opportunity, after 
discovering such irregularity. From the affidavits I am satis- 
fied that the plaintifls have not been guilty of laches in this re- 
spect, and that therefore they are in time. The motion is in 
time, being within the year. 

It is said " the plaintiff has filed no affidavit of merits " The 
original affidavit attached to the writ is a sufficient affidavit of 
merits. 

The defendant insists that as no issue is formed, there would 
be nothing to try, if a new trial were granted — that a declara- 
tion could not be filed, because the property is not in the pos- 
session of plaintifls. 

This is a motion to set aside a judgment, for irregularities, and 
that an issue may be formed. 

It is not necessary that the plaintiff should have possession of 
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the property, in order to proceed in the action lor the recovery 
oi the same; or the value thereof. C. L.^ ^ 5017. 

No notice of the sssessment of damages was given to the 
plaintiffs. No damages could be legally assebsed, except as 
provided for by chapter 152, C L,\ and '^ whenever any dama- 
ges shall be assessed, pursuant to any provisions contained in 
this chapter, the same notice thereof shall be given to the ad- 
verse party, as is required by law, and the practice of the Court 
in the like cases in personal actions.^' (7. L, § 5039. In personal 
actions, iourteen days notice is required. Whether under the 
circumstances oi this case the defendant should recover more 
than his costs, quere^ (7 X., § 5040. 

Notice of the taxation of costs was served on plaintiffs, one 
day aiter the time named in the notice for the taxation. The 
taxation however, was not made until several days thereatter ; 
and defendant claims that he notified plaintiffs, orally, oi that 
fact. 

The notice should have been served on the plaintiffs attor- 
ney. Let an order be entered vacating the judgment, and set- 
ting aside default, allowing plaintiffs twenty days, in which to 
file declaration, and serve copy. 



Jes.«!E Hoyt, vs. Carkin & Kimball. 

Saginaw CircttU C&urt, July, 1869. 

F. L, Webber, for Plaintiff. 

J, J. Wheeler, for Defendant 

By the Court, Sutherland, J. — ^This action is a special action 
of trespass on the case, brought to recover damages for depos- 
iting earth on the plaintiff's land, covered with water in Sagi- 
naw river. 
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The plaintiff obtained a verdict for $50., and now moves for 
judgment for cosfSj as well as for the damages. The claim for 
costs is opposed By Sub, 2, ^ 5597, C, iy.,the plaintiif is allowed 
costs, if he recover a verdict in an action, in which the title to 
land shall come in question. In this case, the plaintiif sued as 
owner, and claimed damages for injury to the inheritance. 

Costs are recoverable. 



♦ »» 



Boyd & Boothb, vs. George Motler, Principal Defendant, and 
East Saginaw Manufacturing Company, Garnishee. 

It do lasue Is claimed by a gamithee, a/tor filing diiclosnre, the case ii to be heard, ex parte, 

Soffinaw CircuU Qmrty June 23, 1809. 

Disclosure by garnishee had been filed, but no issue claimed 
— L. 1861, p. 573, Sec. 12 — and the case had been put on the 
docket, for trial by jury, called by the plaintiff. 

D, W, a Gage, for Plaintiff. 

JI, Joslin, for Defendant. 

J. J, Wheeler, for Garnishee. 

Sutherland, J. — A question is informally raised, whether 
the case is at issue. 

I think it is not. Notice of claiming an issue is the only 
mode of denying the plaintiffs^ declaration, and that claim is 
made equivalent to a plea of the general issue. 

The act is strangely wanting in clearness. It provides for 
judgment by default, when a disclosure is not filed, and for a 
trial, when the statutory issue is formed. But it does not pre- 
scribe the practice in a case, in such state as this case is in, 
where an indebtedness to the principal defendant is sought to 
be enforced, and a disclosure has been filed. Sec. 2, L. 1863, p. 
396, however, provides that from the service of the writ, the 
garnishee shall be liable to the plaintiff, to the amount of any 
debt due, or to become due, to the principal defendant ; and 
12 
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Sec 12, L. 1861, p. 563, provides that the affidavit for the writ 
shall be held and considered as a declaration by the plainlifif, 
against the garnishee, for money had and received, in respect to 
the indebtedness of the garnishee to the principal defendant. 

It must be inferred, in the absence of any directions how the 
case shall then proceed, when no issue is claimed, that the 
right given by section two, and declared for, as allowed by sec- 
tion twelve, may be enforced by proof and judgment. 

Default is not provided for, and no defence being put on 
record, the hearing must be ex parte. The disclosure may be 
read, and witnesses examined by the plaintiff; and, doubtless, 
the garnishee may have the privilege of cross-examination. 



Crocker, vs. Van Brunt. 

Thi affidaTit reqaired by the third gub-diTislon of Cft., Rule 112, to authoriz* tho Comoils- 
aiooer to grant an injunction without notice to tha advene party, maj be made bj the 
complainant, as well as by any other person. 

AlUgan Circuit Qntti, October, 1809. 

Motion to dissolve an injunction, granted by a Circuit Court 
Commissioner, for the reason that the affidavit required by the 
third sub-division of CA., Rule 112, was made by the complainant. 

JS. n. CooUdge & Son, for Complainant. 

F, J, Lifdejohn, for Defendant 

Brown, J. — By CA., Rule 112, adopted as a restriction upon 
powers of commissioners, it is provided that no commissioner 
shall grant any injunction, without first giving reasonable notice 
of the time and place of hearing the application therefor, to the 
adverse party, " unless, in his opinion, the peculiar exigences of 
the case require it, for manifest reasons, to be shown by affida- 
vit." 
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The rule is not reatrictive as to who shall make the affidavit 
It may be made by any person having knowledge of *' the pecu- 
liar exigences of the case,'' 



Edward W. Lad<d, t?s. The M. K. Church, of East Saginaw. 

The lUtuta, 1 4839, C. L , providing that " in actioni by, or against, any corporation, created 
bj, or under any law of this State, It shall not be necessa^'y to recite the act, or acta of in- 
corporaCioB," &c„ ** but the same may be pleaded by reciting the title of such act, and the 
date of its approval, " has not been regarded as superceding the mode of declaring, permitted 
before that statute was passed. 

A corporation may be declared against %y the name by which it is known, without alle 'ing 
it to be chaxtered or Incorporated, if the description impliedly amounts to an aUegation 
that th« defendant is a corporate body. 

drcwU Crmrt, SaLginawCimnty^ June, 1869. 

Demurrer to declaration. 

In the commencement of the declaration, the defendant is 

« 

named and described, thus : " The Methodist Episcopal Church, 
of East Saginaw, a society for religious purposes, organized un- 
der the laws of Michigan." 

The sole cause of demurrer, is : " That the declaration does 
not contain any allegation that the defendant is a corporation, 
organized under any particular law of this State, and does not 
recite the title of the act, or the date of its approval, by, or un- 
der which said corporation was created." 

Webber dh Smith, for Plaintiff. 
jET. JosUn, for Defendant. 

ScTHERLAND, J, — The case of The People vs, DeMill^ 15 Mich,^ 
164, is cited in support of the demurrer. That case is not ap- 
plicable ; it does not declare what allegations of a defendant's 
corporate existence are necessary in a declaration. The cor- 
poration was not a party to that proceeding. 

The statute referred to, § 4839, C. L., offers certain advant- 
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ages to the pleader— see section 4840, C. L. — ^but it has not been 
regarded as superceding the mode of declaring, for, or against a 
corporation, permitted before that statute was passed, Onon 
daga Co, Bank, vs, Carr, 17, Wend, 443 ; LaFayette Ins. Co.y t'«. 
RodgerSy 30, Barb. 491 ; Kennedy, vs. Collen, 28, Barb. 59 ; Union 
Ins. Co., vs. Osgood, 1, Duer, 707 ; Leghte, vs Everett, 5, Bosworth 
716; 2 R. S. New Y. 459, Section 13. 

A corporation may be declared against by the name by which 
it is known, without alleging it to be chartered or incorporated 
if the description implied amounts to an allegation that the de- 
fendant is a corporate body. Angel & Ames, on Cor. Sec, 649 ; 
Wool/, vs. The City Steam Boat Co,, 62 Eng. Com. Z., 101. 

The demurrer overruled. Leave will be granted to withdraw 
he demurrer, and plead in 20 days, on paying the costs of the 
demurrer. 



♦ > » 



Samtel Slocomb, vs, Erastus Thatch er. 

TiAiStirr may discontinne rolt by commoD order, on jmyment of costs. DlKontinnance 
takra effect on entry and service of common order, snttject to condition sabscrqoent, that 
the plaintiff pay the costs wbon they are afterwards taxed. 

Saginavf CSrcuii Cburf, June 2bthy 1860. 

Plea in abatement of former suit, in same cause, pending. 
Replication that former suit had been discontinued. Rejoinder 
denying the discontinuance. 

This suit was commenced Dec. 23d, 1868, immediately after 
entering and giving notice of order discontinuing the former 
action. The rule to discontinue, was on payment of costs, and 
an offer to pay them accompanied the notice of the order to dis- 
continue. No costs have been taxed and none paid. 

ff. K ffoyt, for Plaintiff. 
E. Thatcher, for Defendant. 

Sutherland, J. — Rule 26 only allows a plaintiff to discontinue 
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by common rule on payment of costs ; but as the costs have 
to be ascertained by taxation or otherwise, the plaintiff can not 
pay them unless the defendant takes the requisite steps to render 
the amount certain. The English practice enables the plaintiff 
to procure taxation on his own motion, and exparte, if the de* 
fendant does not choose to appear — but we hare no such prac- 
tice. James ^ vs. Delevan^ 7 Wend, 511. 

On payment of costs, the discontinuance takes effect from the 
entry ol the rule. Under the English practice, if the costs are 
paid before replication to the plea in abatement, in the second 
action, the discoutinuance is seasonably consumated, to defeat 
he plea. Brand t^ vs. Peacock 1, Barn, do Cress., 649. As the 
plaintiff has it in his power to procure a taxation, he is properly 
and reasonably required to pay them before issue is joined in 
the plea ; but under our practice, should the defendant take no 
steps, after notice of the rule to discontinue, to have the costs 
taxed, the plaintiff would be indefinitely prevented from com- 
mencing a iresh action, if he could not proceed before actual 
payment of the costs of the former one. When the plaintiff 
has entered and served a notice of the rule for discontinuance, 
it takes effect immediately, as a discontinuance, subject to the 
condition, which has all the qualities of a condition subsequent, 
that he pay the costs as sooon as they are taxed. In this case 
the defendant not having taxed the costs, they are not yet due 
and payable, and the rule for discontinuance must be held effec- 
tual. Judgment, that plaintiff recover his damages to be 
assessed. Green's Pr., Sec, 524, p. 158. 
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VAITB, v. HlkT AMB KoiikOK. 



Fa ITS, et al.y V9, Hart and Monbok. 

Thi sain* notlee ofnwo— ment by the Coart should be girea m ia required for aaMnment by 
the Clerk. 

The ftaMament by the Olerk maj be made m well out of term m in term, if the cam to In a 
condition to be noticed. 

Circuit Oburt, Skffinaw ONdity, Jtau 29a, 1869. 

Notice of asaessDient of damages by the Court, for a day in 
term, after the first. 

The defendant objects, that the notice for this assessment 
should be the same as for assessment by the clerk, and that re- 
quiring a like notice as of trial, it should have been given four- 
teen days before, and for the first day of term. C. L., § § 4426, 
4347. 

Green & Schofield^ for Plaintiff. 
H, H. Hatch, for Defendant. 

Sutherland, J. — The same notice of assessment by the 
Court should be given as is required for assessment by the clerk 
— ^though the statute does not in terms require it, 10 Wend, 560. 

Before notice can be given of assessment either way, to an 
attorney who has appeared — ^ 4426 C. L. — interlocatory judg- 
ment must be rendered. C. L. § § 4423, 4437. If fourteen days 
notice before the term were required, a party could always ob- 
tain a delay of a term, by appearing and suffering a default, 
having no pretence of defence, when he could not do so by 
pleading. This could not have been the intention of the statute. 

Held, that this case is properly noticed. The assessment by 
the clerk may be made as well out of term as in term, il the case 
is in condition to be noticed, and the notice may, and should 
he for the day on which the assessment is intended to be taken. 
Green's Pr,, 304. 
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Henrt S. IlfLL, V8 John Bowers. 

The tmAll meaadered lakM, in Michigan, belong to, and are a part of the sectioQ or ivbdi- 
Tlalon of laad in which they are B{tuate4. 

The meander lines ef our Mand lAkf>B are not boundary lines. 

JtcTf trial. Branch ObuiUy CiremX CbicrC, October, 1969. 

This was an action of ejectment, brought to recover the pos- 
session of eight and 23-100 acres of land, east of and adjoining 
sixty acres off from the west side of the S. £. 1-4 of Sec. 13, 
Town 6, S. of R 7 W., in the County of Branch. 

October 1st, 1866, defendant executed and delivered to the 
plaintiff, a warranty deed of sixty acres of land, off from the 
west end of the S. E. 1-4 of Sec. 13. 

On Sec^s. 13 and 24, there is a small lake, between nine and 
ten acres of which — ^including the low lauds bordering thereon 
— is in the S. W. corner of the S. E. 1-4 ot Sec. 13. 

By the Government survey of this quarter section, the small 
lake was meandered, and the patent purports to convey '* the S. 
E. 1-4 of Sec. 13, containing one hundred and fiiby and 32-100 
acres of land, more or less, according to the Government sur- 
vey thereot." 

The plaintiff claimed that the soil under the lake was sti^ll the 
property of the Government — that the Government survey con- 
tains all the land in the quarter section, and that the lake is in no 
designated section ; and that therefore, the language in the 
deed, " 60 acres off from the west end of the S. E. 1-4 of Sec. 
13," means 60 acres, evcJusive of the meandered portion. 

The proof showed that plaintiff was in the actual possession 
of all the arable land in the quarter section, west of a certain 
fence, which would be the eastern boundary of the 60 acres, if 
the eight or nine acres of lake should be considered a part of 
the 60 ; and that he had been in the habit of watering stock at 
the lake. The defendant, however, claimed that he was not in 
possession of any part of the lake. 

Sereral questions were raised, on the trial of the case, which 
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were ably argued, and many authorities were cited ; but as the 
determination of the case, depended mainly on the question of 
boundary, and the purpose of meander lines, so much only, ot the 
charge of the Court is given, as bears upon this branch of the 
case. 

The following are among the authorities cited : 1 Wend. 237; 
1 Doug. 19; 14 Mich, 53-69; 15 Jo Tins. 471; 2 Johns. 37; 9 
Paige, 547 ; Ang. on Wat. e Ed. % % 5, 9, 23, 26, 41, 42 ; S B d; 
5. 732; 36 Barb. 102; Bnght. D'g. 466, Sec. Al, Suh.^\ 3 
iTow. 660-3; Lesiers' Jjand Laws, 714; 7 Wallace 272; 3 Ohio, 
495; 8 JftficA. 18; 10 JficA. 125; 18/nrf. 433; 21 ^cw. 297; 
14 B. Monroe, (Ky.) 160 ; 4 Texas 38 ; 11 ///. 279. 

Parsons & Pratt, lor Plaintiff. 

Shipman <& Loveridge, for Defendant. 

Brown, J., Instructed the jury that the deed of the defend- 
ant to the plaintiif, purports to convey, not only the dry land 
in the S. E. ^ of Sec. 13, but the meandered territory. 

*^ In arriving at the fact of whether the plaintiff has the 60 
acres called for by his deed, the jury will recon as his, all of 
the land within the section lines, whether the land be under 
water or not, west of a certain fence, of which evidence has 
been given, as being the east line of the land in plaintiff's pos- 



session." 



The law of Congre8s,approved Feb. 11, 1805, provides that 
" all the corners marked in the surveys returned by the Survey- 
or-General, shall be established as the proper comers of sec- 
tions or subdivisions of sections which they were intended to 
designate ; and the corners of half and quarter sections, not 
marked on the said surveys, shall be placed as near as possible, 
equi-distant from those two corners which stand on the same 
line." 

The south-west corner of the south-east quarter of Sec. 13, 
is in the lake, '^ as nearly as possible, equi-distant " from the 
south-east comer and the south-west corner of Sec. 13. 

Meander lines are run for the purpose of determining how 
much good and arable land there is in the section or quarter 
section — how much the Government ought to take pay for. 

Verdict for defendant. 
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Harrison, vs. Siiotwells. 

The rocitiils in « deed, an to thf p«ym<»nt of h consMenitinn, nre erldence an between pftrtieg 
and privioii to tin- d cd, l>ut imt m iK-tween rttrHiiji^^rd 1 1 it. >« heru the lurfv iutrotliii-in^ tl,e 
decKJ. derfvin;; nil the title which he han, Irom he priur registrutiuii of aiich dei-d. cltiiiti!« lu 
bo a Itonafifit )nirc*hiiicr. 

8ach rccitalii ure mere adiiiisaionA, and are nut to be reooived aa evidence ogt ost tboae who 
arc not privies lu the tUMtrument containing them. 

Jury Trials at VanBurtn County CireuU Qmrt^ Oct^ 1800. 

Action ill ejecMuient. 

In 18:59, Thomas B. Millard received from the United States, 
a patent for the N. E. 1-4 of the N. E. 1-4 of Sec. 35, T. 2 S., 
11. 14 W., in Van Buren County. In 1837, two years before 
the date of ihe patent, Millard executed a warranty deed for 
the same, including in the conveyance lands* in Barry County, 
to n. N. Monroe. The deed was, soon after its execution, 
recorded in Barry County; but was not recorded in Van 
Buren County, until 18G7. Monroe deeded to one Critten- 
den, and Crittenden, by heirs at law to Harrison, the plaintiff in 
thiK suit 

The ilefendant's claim ol title is as follows: In 1865, Thom- 
as B. Millard executed a quit-claim deed, for the premises in 
question, to Silliman. Silliman deeded to Mary Conway, Mary 
Con»vay to David Bacon and Bacon to Shotwells, the defendant. 

The proofs showed that no consideration passed from Silli- 
man to Millard, nor from Mrs. Conway to Silliman; and that 
Silliman and Mrs. Conwtiy knew of the prior unrecorded deed 
from Millard to Monroe. 

There was no evidence, other than tlie recital in the deed, 
that any consideration passed from Bacon to Conway. 

There was evidence tenjlinij to show that Shotwells had 
knowledge, at the time he purchased from Bacon, of the exist- 
ence oi jVlil lard's deed to Monroe. 

G. W. Lawton, and II. F. Scvtrens, for Plaintiff. 

** The recital of a consideration in the deed from Conway to 
Bacon was not evidence of the payment of such consideration. 
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as against the plaintiff, who is a stranger to thai decii, and not 
in privity with the parties to it. 

The deiendunt who sets up a title by priority of registration 
and the payment of a valuable consideration, must prove the 
facts, making his case; and the recital in the deed executed by 
tlie grantor, as part of a plan to get a dishonest advantage, is 
no evidence again>5t the holder of the adverse, regular title. 
Muwret/, vs. Vand/itig, [) j1//tA., 39 ; Nolciiy vs. Gwt/mi, iij A fa., 
lib ; Lloyd vs Lj/nch, '28 Pcnn , St. 419 j 1 hilliard on Vendors, 
4(iG; Pctinrose, vs. Griffith, 4 Binn. 231 ; 6 Burr, 239; 3 Watts 
tf- SfTg. 332." 

£. Bacon, and T, H. Stej^Iumson, for Defendant. 

** It is incumbent on the party attacking a deed having priority 
ol record, to show notice, or nia/cr yir/cSj in the party claiming 
under it. Godfref/, vs Jjishrow, et. al, Walkers Ch R., 2(>0 ; 13 
a: y, 609. 

Two maxims: Mala jidfs, or fraud is not to be presumed — 
Every specialty is presumed to have a consideration. 

As to what is a sufficient notice of an unrecorded deed — 4 
ilAcA., 92; 4 Knit Com , 171 ; 8 J. ft, 137." 

Numerous objections were raised at the trial, as to the ad- 
missibility of evidence. The defendant's counsel presented to 
the Court thirty-seven requests to charge the jury; twenty-seven 
ot which were refused; and among them the lollowing : 

" 33 — That the deed from Mary Conway, to D.ivid Bacon, is 
^- prima facie evidence that it was lor the coiisideiMtion therein 
" expressed, and that the amount therein expressed, was paid by 
" the grantee, to Mary Conway, the grantor." 

Brown, J., Instructed the jury, in relation to the question 
involved in this request, in substance, that it tiiey shouhl lind 
that David Crittenden was dead, as claimed by the plaintiff, and 
that George F. Crittenden, plaintiti'^B grantor, was his legitimate 
and only child, and surviving heir at law, the plaintiff had made 
out SL prima facie case; and that in order to defeat his title, the 
defendant, claiming in opposition to the prior unrecorded deed, 
under a subsequent deed from the same grantor, must show 
affirmatively, priority of record, want of notice of such unrc* 
corded deed, and the payment of a oaluablr. consideration. 
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The recitals in a deed, of the payment of a valuable consider- 
ation, are evidence as between parties and privies to ihe deed» 
bnt nut as between strangers, in such a case as this, where it is 
necessary that the defendant should show the payment of a 
valuable consideration for the deed claiming priority of record. 
Such recitals are to be considered as mere admissions^ and are 
not to be received as evidence against those who arc not pi ivies 
to the instrument containing them. 

Verdict for plaintiff. 

A bill of exceptions has been settled, in this case. 



«-•■•- 



George K. Newcomd, vs, Henry Miller, et, aL 

Thi langunge in C. L., g 501D, "ruturti of tho writ," nioaDM, return day ofVu writ. 

Saffinaw Cutinty. Circuit Cburt^ November 8d(A, 1680. 

Motion lor judgment of discontinuance on the ground of 
plaintiff's negle.-t to nave liis sureties in the replevin bond, 
justify. af>er exception. 

Plaintiff insists that the sureties were not seasonably excepted 
to, the exception having been served more than 20 days alter 
the actual return of the writ, though within 20 days afler the 
return day. 

I i endant's counsel cited, 2 IJill, 357. 

Geo. K. Newcomb^ in person, W. L. Webbevj of Counsel. 

J. J. Wheeler^ tor Defendant. 

StTHERLAND, J. — Thc cxception was seasonable; tho "re- 
turn '' mentioned in the statute, Sec. 5019 C. L., is the return 

day. 

Though by Section 5022, C. L., judgment of discontinuance 
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lor such negl«c-t to jiislity i« requireil lu ha rendered. See. 
5023 gives a dihcretidii lo allow a new bond to be fileJ, with 
sureties who will jiistily. 

On filing snch bond, and the sureties justifying, it excejited 
i(») and on payment of the costs of this inotio:i, including an at- 
tOFDitv ice ol ten dollars, this motion to be denied. 
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William E. Walker, vs. Abel A. Broukway and George R. 

Stark. 

80AB]>a of Reieittratlon, in thtt diacbHrge of their offlcial duties act Jadicial]y, and are not to 
be held liable In an action for daniagee, for error of judgment 

A person having one-eighth Indian bluod, one-fourth, or thrao-eightha AiHcan, and the re«t 
White, is not, in Michigan, an elector and entitled to TOte. 

The Constitutional provialon entitling "clTiUzed male inhabitants of Indian deecent" to rote 
means that no person shall be deprived of the privilege of voting, because of his being of 
Indian descent ; and was not intended to make Indian blood of greater avail, as a quali- 
fication for voting, than White, when mixed with African. , 

November Tarm^ 1869, qftfie Circuit Court for the Qnaity qf Saginaw. 

The facts in this case may be briefly stated as follows : On 
the 31st day ot October, 18G8, the defeneants, while sitting and 
acting as a Board of Registration, at the Dunbar Hotel, in the 
Third Ward of the City of Saginaw, were applied to by the 
plaintiff to r«gister his name. The plaintiff claimed the right 
to register as ** an American citizen of Indian descent," and was 
sworn and testified as to his ancestry. The evidence disclosed 
the fact that the applicant for registration had, at least^ one- 
fourth negro blood in his veins, and not more than one-eighth 
Indian. 

On the Tuesday following the meeting of the Board of Regi- 
HStration, the ])laintiff presented himself at the usual voting place 
in the Third Ward — that being the day of the general election — 
and offered to the inspectors of election, two of whom are the 
•defendants in this case, his ballot, asserting his right to vote as 
^^ an American citizen of Indian. descent," but his vote was re- 
fused, asd this action is brought to recover damages on account 
of such refusal. 

Authorities cited - 2 Mass., 236; 12 Pick., 485; 11 Ohio, 
374; 2 Z)ott^.,411; 1 Dtnio, 537; 3 Denio, 117; 19 Bath., 22; 
^1 jBar6.,207; 24 Bar 6., 419. 

TTm. E, Walker, in person, W, H, Sweet of Counsel. 

Gaylord iSb Hanchett, John Moore and J. Brosseau for Defen- 

clant. 
14 
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By the Court, Brown, J. — The constitution of this State^ 
article 7, section 1, declares that " every civilized male inhabi- 
tant of Ii*dian descent, a native of the United States and not a 
member of any tribe, shall be an elector and entitled to vote.^' 

The plaintiff does not claim that he is entitled to vote on 
the ground that he is a white person, but it is admitted that his 
legal right — if he has any such right — to vote, rests on the pro- 
vision of the constitution referred to, to wit : on the ground 
that he is an " American citizen of Indian descent." 

Before proceeding to discuss the plaintill*'s right under the 
constitution to vole, we will examine the questions presented 
by the counsel for the defendants. 

1st, Were the defendants, while sitting as a Board of Regis- 
tration, acting in a judicial capacity ; or, rather, were their 
official acts judicial in their nature ; and, 

2d If judicial, are they liable in an action for damages for 
an error of judgment , or even improper and corrupt conduct. 

On the part of the plaintiff, the attention of the Court has 
been directed to Art, 6, Sec. 1, of our State constitution, which 
provides that "the judicial power is vested in one supreme 
court, in circuit courts, in probate courts, and in justices of the 
peace. Municipal courts of civil and criminal jurisdiction may 
be established by the legislature in cities." 

From this it is argued that the legislature cannot vest in any 
court, person or i>ersonSy judicial power beyond the provisions 
of this article, and that if the law of 18r)9, creating a 
Board of Registration is to be construed as conferring upon 
said Board judicial power, it is in violation of the provisions of 
the Constitution just quoted, and therefore void. 

If, then, it should appear that the Jtegistration Board act 
judicially in dortermining the qualificationp of electorR,t]ie plain- 
tiff insists that the law of 1859 would be void. If void, it con- 
fers no power whatever on the persons assuming to act as a 
Board; and it would logically follow, that having no power to 
act, they could not be held responsible for dccUnivfj to act. 
Their responsibility would, in such case, be no greater than the 
responsibility of any other person to whom application might bo 
made for registration. 
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But it is contended that the Board acts not in a juduiii! ca- 
pacity, but, in the language of the plaintiff, -not strict i y, y><r- 
hapSy execudvey hut executive and minister tally comhinetf '' 

The attention of the Court has been directed to the coiisriiu- 
tional provision that the "powers of the State Governmoni are 
divided into three departments: the legislative, executive and 
judicial;'' and to the further provision that no person belnu^^iug 
to one department shall exercise the powers that projn- -ly he- 
long to another, except in cases expressly provided in tin (. on- 
stitution; from which it is argued that the judicial cannot be 
united with the executive power, or with the executi\e and 
ministerial. It is chiimed that it is the duty of the B(;ar(l of 
Registration to administer, not to expound, interpret, or i xj lain 
the law. 

In determining whether a person acts in a judicial or niiu .^te- 
rial character, it is important to determine the nature of ino .icts 
to be performed. The law of 1859 prescrihes the dutie.^ oi ihe 
Board of Registration. It enacts that sucli Board, '* at e\ery 
session, shall have power, and it shall be tlu-ir duty, to «iiicstion 
every person presenting himself lor regislrnliun, touclii!i<: not 
only his residence, but his oiltcr (^iKdljiaifiona as a voter TLese 
ofJur qualilieations are prescribed by law. 

The case of Gordon vs. Farrar el (tl.. 2 Donyln^s^ 411, \\\\> an 
action brought against the delendauls, who were Inspector> of 
Election lor the Second ward ol the ^'ity ot Detroit, for reliising 
to receive the plaintiffs vote at an election for the pur}»ose of 
choosing a Representative in Conujross, held Xovember 4, 1>44 
Art. 2, Sec. 1, of the Constitution as amended in Ib^oO, and 
which was in force in ll^44, provided tliai •e^ery while ma'e 
inhabitant above the age of twentj-one year>. iiaving resided in 
the State six months next preceding any eiectiijii, shall be enti- 
tled to vote at such election; and every wLiie male inhabi;ant 
who may be a resident of this State at the time of the signii, j; or' 
tlie Constitution shall have the right of voting as aforesaid, "ifcc. 
Ihe statute then in force entitled *' An Act to preserve the 
purity of elections'' made it the duty of tfie Inspectors, whenever 
a person should be challenged as unqualifievl, to tender to such 
person an oath, and thereupon to put certain (mestions specitied 
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in the Act, '' and all such other questions as may test his qualifi- 
cations as a resident of the town or ward, his citizenship, and 
his right to vote at that poll." 

Where a person is permitted to establish his qualifications 
by his own oalh, by answers to certain questions prescribed by 
the statute, the luspectors would be compelled to receive his 
vote, leaving them, in such case, no discretion — no opportunity 
for the exercise of their judgment in the matter. It may be 
well said that as to those questions the Inspectors would not be 
acting judcially. simply because they exercise no discretion, no 
jiidgmtutj but are bound by the answers of the person challenged. 

It was said, in the case referred to, that the plaintiff waii not 
permitted to establish the fact that he was a white person by 
his own oath, and thus compel the Inspectors to receive his 
vote, and that in passing upon thai question the Inspectors 
acted judicially 

The Court then proceeded to decide the case on the ground 
that tlie Inspectors cannot be held liable for an error in judg- 
ment. 

In the case ot The People ex rel. of Dean vs. The Board of 
Regiatnifion of ^Va/i/c/w, 15 Mich.j 158, the Court says: *'It was 
the duty of the respondents, when the relator oflered to be 
sworn to his qualifications, to examine him on oath; and tchile' 
they would not It absolutely bound by his statements^ they had no 
right to reject him on mere in»pectiony If, then, the Board is not 
bound by the statements of the relator, but is permitted to 
weigh testimony, and adjudicate upon it, it seems clear that i^ 
acts in a judicial capacity, and the 13th section of the Registry 
Act but confirms this view. 

Whether the Legislature had the power to make provision 
lor a Registration Board with power to act judicially I do not 
deem it necessary for the purpose of this case to determine; but 
as the question has been raised, it may be well to suggest 
whether the constitutional provision respecting "judicial pow- 
ers" does not refer exclusively to i\ie jtuiicial powers of courts ; in 
other words, whether it does not mean that all such judicia 
power as must, from the nature of the case, be exercised by a 
court, shall be vested in one Supreme Court, in Circuit Courts, 
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in Probate Courts, and in Justices of the Peace, and in such 
municipal courts as may be established by the Legislature in 
cities. In the case of Danieh i«. The People^ 6 Mich., 388, 
Judge Campbell, in delivering the opinion <»f the Court, says: 
" By the judicial power of courts is generally understood the 
power to hear and determine controversies between a<l verse 
parties and questions in litigation." Referring to Story on 
Const., ^1640, et seq.: " Although the whole judicial power of 
the United States is vested in the Federal courts, the power to 
take examinations and hold to bail has alwavs been vested in 
certain officers who are not Judges of tho^e courts. It woh 
held in ex parte^ Gist^ 26 J.?a , 156, that this delegation was 
lawful, for the reason that it did not bestow -judicial jjower 
within the meaning of the Comtitutiony 

The case of Kilham vs. Ward et al., 2 Muss., 236, it will be 
seen by a careful examination, does not in any way decide the 
question involved in this case. That was a motion for a new 
trial, predicated upon two grounds: 

" 1. Because the Judge charged the jury tint in his opinion 
Kilham, on all the facts, by the law of the land, was not an 
alien and had a right to vote." 

2. The Judge stated to the jury that an Act passed April 
13, 1799, pronding for confiscation of the est.Ues of certaiii per- 
sons commonly called " absentees," ought n<'t to avail against 
Kilham, because it was not proved on the trial that he was at 
any time prosecuted and convicted upon said Act for any crime 
or offense by him committed against the same. 

The questions thus presented were the only ones bclcre the 
Court. It is true that Story, in the concluding part of his argu- 
ment in support of the motion, contended that a mere en or in 
judgment in a case of this nature, however painful to a ])arty, is 
not actionable, referring to several well considered cases in sup- 
port of this claim. 

Counsel in opposition to the motion confined themselves, as 
appears by their brief, strictly tS the points presented by the 
motion as it appeared upon the record. 

Opinions in the case were delivered by Judges Parker, Sew- 
all, and Sedgwick, and neither of them, so far as I have been 
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able to discover, considered the question raised by Story, bat 
pifi«<c'd only upon the questions presented by the record. I have 
beeu thus particular in referring to this case as in several subse- 
quent cases reference is made to this case as authority upon the 
question at issue. 

Th« next case referred to is Capen vs, Foster et al., 12 Pick,, 
485. In that case the learned Judge, in delivering the opinion 
of the Court, says : "It has been regarded as a question of doubt 
and dilTiculty whether, upon strict principle, a public officer who 
acts h(mestly and according to the best of his judgment in the 
discharge of his duty, and who, through such honest mistake and 
error of judgment denies to the citizen his right of voting, 
shoulil be answerable in an action for damages. But considering 
the utility of having a plain and perfect remedy in a case of so 
much importance, and the difficulty there would be in trying 
questions of this sort to judicial determinations were not each 
indivi'lual citizen permitted to vindicate his own particular right 
as a voter before a competent judicial tribunal, and considering 
that the question of damages will always be in the hands of a 
jury, who will take care to give slight damages, when the object 
is j)rincipally to settle a really disputed and doubtful right, and 
when municii)al officers have acted honestly and in good faith, 
it has been decided, upon great consideratiDns of public policy 
that such an action may be sustained." 

In the case of Jeffries vs. Ankeny et aL, 11 Ohio, 374, the , 
Court, by Lane, C. J., says: "It is generally true that no suit 
lies against an officer for a mistake in the exercise of his judicial 
discreiion; but when we reflect how highly the privilege of 
votii-.; is generally valued,and'that the Legislature has provided, 
and the forms of law admit, no other remedy than this action, 
we unite in the opinion that a necessity exists for entertaining 
this action." 

It is to be regretted that the learned Judges of the Supreme 
Courts of Ohio and Massachusetts found it necessary, in deciding 
the cases referred to, to justify themselves, under the plea of 
necessity, " in entertaining an action where, upon strict princi- 
ple," it is admitted the action could not be entertained. 

I think the law as laid down in 2 Doug., 411, 1 Denio, 537; 3 
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JDenio, 117, 19 Barb., 22; 21 Barb , 207, and 24 Barb., 419, and a 
ioDg list of well considered English cases, is in accordance with 
:60und principles and should be adhered to, namely, that a person 
^acting in a judicial character should not be held liable, pecunia* 
rily, lor an error of judgment. 

In this case there is no evidence of corruption on the part of 
the Boardf and acting in good faith, as the Court is bound to 
presume, in the absence of proof to the contrary, they are not 
responsible for refusing to register the plaintiff, and not being 
-registered, he had no right to vote His qualification having 
been passed upon by the Board ot Registration, the Inspectors 
of Election were justified in refusing to receive his vote. 

These considerations would be suiTicient to determine the 
case, but as the plaintiff desires an opinion as to his right to be 
registered — an opinion as to his legal qualifications as an 
-elector — I will state briefly my views upon the question. 

In the case of The People vs. Dean, 14 Mich., 406, our Su- 
preme Court held that " all persons in whom white blood so far 
preponderates that they have less than one-fourth of African 
'blood are within the meaning of that clause of the Constitution 
of Michigan which limits the elective franchise to * white male 
citizens ;' and no other persons of African descent can be so 
regarded." 

In that case the Court holds that " the cardinal rule of con- 
struction concerning language is to apply to it that meaning 
which it would naturally convey to the popular mind, in all 
cases where the propriety of such construction is not negatived 
by some settled rule of law. In all instruments which are sub- 
mitted for confirmation to the people themselves, and which 
'derive all their validity from a popular vote, such a construction 
is peculiarly necessary ; for otherwise they would be defrauded 
of the right to frame their own government according to their 
own will." 

Now, what was the clearly expressed will of the people in 
the adoption of the constitutional provision relative to electors ? 
Let us apply one more rule of interpretation. It is proper in 
the construction of an instrument, if possible, to give effect to 
-the whole instrument, so that each part shall harmonize and be 
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consistent with every other. Now, apply this rule to Sec. 1 pi 
Art. 7 ot the Constitution of Michigan : " In all elections every 
white mala citizen — every white male inhabitant residing in the 
State," <fcc. What did the people mean by using the ward 
** white ?" Let the Supreme Court answer : it was to preclude 
persons from voting who had even one-fourth African blood in* 
their veins; in other words, they are not to vote unless they 
have less than one-fourth negro blood. But what farther? 
" Every civilized male inhabitant of Indian descent, a native of 
the United States and not a member of any tribe, shall be an 
elector and entitled to vote." What did the people mean by 
this ? Clearly this, and nothing more : no person shall be de- 
prived of the privileges of the elective franchise becavse of ^any 
Indian blood he may have in his veins ; and that the Legislature 
may never deprive such persons of the rights of an elector, we* 
will incorporate the prohibition into the fundamental law of the 
State. 

Now apply the test. Reconcile the different parts of the 
aection referred to and what is the result? The people have 
declared, 

1. White men shall be deemed electors and permitted to 
vote. 

2. According to the interpretation of our Supreme Court, no- 
person, if he have one-fourth or more of African blood, shall be 
permitted to vote. And 

3. Persons shall not be denied the privilege of voting because 
of the Indian blood they may have in their veins. 

The conclusion of the Court, then, is that the Board acted 
in a judicial capacity in passing upon the right of the plaintiff to 
vote, and is not liable in this form of action; and that the plain- 
tiff, by his own showing, is not entitled, under the provisions of 
the Constitution of Michigan, to vote. Judgment must be en-- 
tered in accordance with this finding. 
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John M. Tilton vs. Hexrt C. Clark. 

0., a Deputy Sheriff, lerled on property of tho ralue of $375— $250 in ralue exempt. Judgment 
debtor decllaed to make selection, but replerled the whole property. HfM^ thitt deiend- 
ant hare judgment for $125, that being the amount in Talue of the goods over and abore 
statutory exemption. 

Circuit Oaurt, Branch County, December, 1869. 

Replevin for span of horses and harness. 

This cause was tried before the Court without a jtiry. The 
defendant was a Deputy Sheriff of Branch county, and as such 
officer, on the 17th day of September, 1868, by virtue of an exe- 
cution, issued on a judgment duly rendered in a Justice's court 
in favor of one Aaron H. Green, against the plaintiff, Tilton, 
who was defendant in said judgment and execution, levied on a 
span of horses and harness, the property of said Tilton, and took 
them into his possession. Tilton, the plaintiff herein, claiming 
the property as exempt from execution, the Deputy Sheriff, on 
the same day of the levy, made an inventory of the property so 
levied on, and caused the same forthwith to be appraised as 
provided by law. The horses were each appraised at $200, and 
the harness at $30, making in all $430 ; and thereupon, on the 
same day, September 17, 18G8, said officer notified Tilton of said 
appraisement and requested him to make his selection from the 
inventory, pursuant to §^ 4466, 4467, and 4469, (7. X., to the 
amount in value exempted. Tilton refused to make any selec- 
tion, and on the same day, before any further proceedings were 
had by the officer, replevied said horses and harness from him in 
this suit. 

It further appeared that Tilton was a married man, and by 
occupation a farmer, though not, at the time, occupying any 
&rra, but stopping temporarily with his father-in-law, and as- 
sisting him some on his farm, preparatory to removing to Kansas 
to settle, where he has since gone. It also was proved that 
these horses were the only team he had to enable him to carry 
on his business of farming. 

No question was raised as to the validity of the judgment 
and execution, or the fact of the levy by virtue thereof; but 
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they were admitted in evidence without objection, the plain tifi 
relying wholly on his claim of exemption under the statute. 

The testimony as to the value of the property was soniewhsit 
conflicting. 

E. G, Par$*m$ for Plaintiff. 

M. S, Bo wen for Defendant. 

By tJui Court, TJpson, J. — Under the evidence, I find the 
value of the property to be S375. The plaintiff was entitled to 
the benefit oi the exemption under subdivision 8 ot ^4465, C, 
2/., not exceeding in value $250. The value of the property re- 
plevied being $125 more than the amount of the exemption, 
and, under the circumstances of this case, the plaintiff not having 
been entitled to the whole property as specifically exempt under 
the statute, but only to an exemption not exceeding in value 
$250, and having elected to bring replevin for the whole prop- 
erty, claiming it all as specifically exempt, instead of bringing 
an action for damages, he is not entitled to recover. 

The defendant, under the evidence, was shown, at the time 
the suit was commenced, to have had a lien upon, or special 
property in the horses and harness so levied upon to the amount 
of $125, being the amount in value of the property over and 
above the amount of the statutory exemption to the plaintiff, 
who was the general owner of the goods. Under §5033, C. Xr., 
in regard to the action of replevin, the defendant is entitled to 
judgment for that amount, with costs, the property having all 
been replevied and delivered to the plaintiff. 

See §4465, subdivision 8, C, L.; also, argument of the 
Court on. the homestead exemption clause in Const, of 1850, not 
exceeding in value $1500, in Beccher vs. Baldy^ 7 Mich., 499, 
500, 501, 502; also, ^5033 C. X., and Green's Prac.p, 178, 
§582. 

Judgment accordingly. 
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Rudolph Brand and Guido Marx vs. Jacob Steckert. 

Whktrxr, to ettablidh the illegality of m aaie of •pirituoui or intoxicating liquon, It If 
neceiiaary to ahow it it not within the exceptions of the statute, quere. 

The qiieotion of the ralidity of a contract i» to be toeted by the laws of the place where it it 

made, unle*i it is to be performed at another, in which cose it ie governed by the law of 

the latter place. 

CircttU Cburij Saginaw Ocntnty^ Augtut 2, 1809. 

The plaintiffs bring this action to recover $300, the balance 
February 10, 1869, ot account for vinegar and intoxicating 
liquors, and for the barrels and kegs containing them. 

An agent of the plaintiffs called on the defendant at his 
place of residence in East Saginaw, in this State, and solicited an 
order on the plaintiffs for articles of these descriptions, and the 
defendant ordered the goods in this account, at certain prices 
then agreed on, the goods to be sliipped by the plaintiffs from 
their place of business in Toledo, Ohio, to the defendant at his 
<3xpense. He paid the freight on receiving them. 

There is no evidence relative to the business of either party 
•except as indicated by this transaction, nor the purpose or use 
for which the liquors in question wete bought. 

Webber & Smith for Plaintiffs. 

Pack & Clark for Defeinlant. 

Sutherland, J. — If all sales of intoxicating liquors are prima 
/acie in violation of the statutes on that subject, and the sale to 
the defendant is governed by the laws of this State, the plaintiff 
cannot recover. Otherwise his right is clear. 

The provision of the statute prohibiting sales of such articles 
is, *' that no person shall be allowed to manufacture or sell, at 
any timo, by himself, his clerk, servant, or agent, directly or in- 
directly, any spirituous or intoxicating liquors, or any mixed 
liquors a part of which is spirituous or intoxicating, except as 
hereinafter specified." § 1661 C. L. (L. 1861, p. 472). 

§ 1672, (7. L.J provides a manner in which persons of a cer- 
tain class may acquire an immunity to sell for medicine, as a 
chemical agent in scientific, mechanical, or manufacturing pur- 
poses, and wine for sacramental purposes. 
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If the plaintiffs were entitled to this immunity, and this sale 
was covered by it, or if the defendant was entitled to it and 
made this purchase with no other Yiew but lawfully to enjoy it, 
in neither case would the sale be in violation of law. The 
former would be within the letter of the statute granting ex- 
emption from the penalty, and the latter is equally within its 
purpose and protection. Jackson vs. Collins^ 3 Cbto., 89 ; Ed- 
wards vs. Dick, 4 Barn, and Aid,, 212. 

In 3fyr€S vs. Carr, 12 Mich., 63, the rule is recognized that in 
declaring on a statute, where there is an exception in the enact- 
ing clause, the pleader must negative the exception; but the 
Court was divided on the question whether the burden of proof 
is, in general, on the seller of spirituous or intoxicating liquors, to 
make his sale out to have been legal. The reasoning on which 
two Judges held the burden to be on the seller is that the rule 
requiring an exception in the enacting clause to be negatived by 
the party that relies on the statute does not apply to an exemp- 
tion in a proviso to the enacting clause. Attorney General vs. 
Oahland Couniy Bank, Walk. Ch., 90; Teel vs. Fonda, 4 Jolint 
304; 8 John., 41 ; 3 John., 438 ; 1 John., 513. The diiference is 
very clearly stated : " An exception excludes in express terms 
the thing excepted from the statute, leaving it as before the 
statute. A proviso only exempts a thing within the statute 
from its operation in certain circumstances, or on certain condi- 
tions." It seems immaterial whether the exception be in the 
same section, or in a preceding section, or a preceding act, if 
referred to in the enacting clause. 1 Sound., 2G:^ — note ** a." I 
have found no other cases than those cited making any distinc- 
tion between an exception and an exemption in a proviso, con- 
tained or referred to in the enacting clause. It is stated in the 
note referred to : " It seems clear that whenever a statute inflicts 
a penalty for an offense created by it, upon conviction before 
one or more Justices of the Peace, but there is an exception in 
the enacting clause, of persons, under particular circumstances, it 
is necessary to state that the defendant is not within any of the 
exceptions." See Bex vs. Jarvis, 1 Barr, 148. Many instances 
are given, which are principally cases of exemption by proviso 
according to the definition of Judge Manning. The question is 
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one of some difficulty, and I shall express no opinion upon it. 

But allowing that the sale, if governed by the statates of 
this State, is prima facie illegal, it remains to be seen whether 
this transaction is governed by those statutes. 

The rule is that the law of the place where the contract is 
made is to control it, unless it appears that it was made to be 
performed at some other place ; then the laws of the latter 
place govern. 1 Cow.j 103 ; 6 Hill, 526, See Greenwood vs. 
Curtis, 6 Mass., 358. 

The contract, according to these principles, is governed by 
the laws of Ohio. In contemplation of law it was to bo per- 
formed there. The property was to be there delivered to a car- 
rier lor the defendant. A delivery to the carrier was a delivery 
to the defendant. 38 Me,, 553. See 3 R, L, 175. 

This construction of the contract is supported by Myres vs, 
Garr, 12 Mich., 63. In that case the agreement to purchase was 
made in New York, consummated by a delivery in this State. 
It was held, unanimously, to be governed by the laws of this 
State. 

The transaction between these parties, for the same reason, 
is governed by the laws of Ohio. Such a sale must be deemed 
lawful there in the absence of proof to the contrary. 
Judgment for plaintiff, principal and interest, $310. 
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The People vs. Clement Pbay. 

It is DO leas a falae pretense, within the statute, that the party imposed upon might, by eom- 
man prudence, hare aroidrd *he imposition. 

Out Cbwtty Circuit Oauri^ January 20, 1870. 

The information in this case charges " that on the 25th day 
of December, A. D. 1868, at the village of Dowagiac, in the 
county of Cass, Clement Pray did falsely and feloniously pretend 
to Charles A. Thompson, of the firm of Thompson & Son, that 
J. Wilford Thompson was in the habit of giving him, the said 
Clement Pray, credit at the store of said Charles A. Thompson 
& Son, by means of which said false pretenses the said Clement 
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Pray did then and there designedly and feloniously obtain from 
the said store of Charles A. Thompson & Son one shirt, of the 
valae of two dollars and fifty cents, of the goods, chattels, and 
property of them, the said Charles A. Thompson & Son, with 
intent the said Charles A. Thompson & Son then and there to 
cheat and defraud.** 

The information concludes with the usual special averment 
negativing the pretenses. 

The respondent demurs to the information, on the ground 
that it does not charge any legal offense ; and on argument, as- 
signs as cause of demurrer the following : 

1. That the pretense that J. Wilford Thompson was in the 
habit of giving respondent credit at the store of Charles A. 
Thompson & Son was not, if true, any reason why he should 
have further credit, and constituted no basis of credit ; but, on 
the contrary, unless accompanied — as it was not — by the aver- 
ment that he had justified such credits by payiftent at maturity, 
was a good reason why he should no( have further credit. 

2. That pretenses of the falsity of which, if they be false, the 
complainant has the means at hand of detecting are not within 
the purview of the statute ; and the complainant, Thompson, had 
such means in his account books, which would show whether 
respondent had any account or credit in or on them. 

3. It is not shown in the information that said J. "VVilford 
Tliomi>son had any connection, as clerk, partner, or otherwise^ 
with the said store ol Charles A. Thompson & Son. 

4. The pretense charged was one which was not only not 
calculated to deceive a man of any degree of caution or sagacity 
into giving a credit to the respondent, or into selling him the 
goods on credit, but was directly calculated to induce and 
prompt said Charles A. Thompson to inquire, and ascertian from 
his books, and from the respondent himself, whether the pretense 
was true, and whether he liad paid for any goods he hail tluM*e- 
tofore bought on credit ; in other words, was directly calculated 
to put said Thompson on inquiry, and nothing more. 

6. It is not averred that the respondent requested any credit 
of said Thompson & Son ; nor does it ai)pear that the credit 
was not given voluntarily and without regard to the pretense. 
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6. As it is material to prove that the said Thompsou believed 
and relied upon the pretense, it is necessary that that fact be 
expressly aven*ed in the information, which is not done. 

George Miller^ Pros. Attorney, for the People. 

J. B. Clark for Respondent. 

Bij tJie Court, Brown, J. — The main ground relied upon in 
support of the demurrer is that the alleged pretense would not 
furnish a reason why the owners of the goods should part with 
them — that no man of ordinary discretion could be thus induced 
to give credit. 

The authorities upon this point are by no means uniform ; 
one class holding that the false pretenses must be so artful that 
they are " calculated to impose upon a person using ordinary 
caution in the transaction,'* while another class are upon the 
theory that the statute is made for the benefit of not only the 
shrewd business man, but also for the credulous and unsuspect- 
ing. 

In the case of The People u.?. Williams, 4 Hill, 9, it is held 
that though the representation be false, it is not within the 
statute unless calculated to deceive i)ersons of or dinar f/ jyrtidence 
and discretion. In the case of the Commonwealth vs. Hutchinson, 
2 Penn. Law Jour., 243, the learned Judge says: "Broad, how- 
ever, as is the phrase, * for any false, pretense whatever,' it still 
has a legal limit, beyond which it cannot be carried in this or 
any other case. It extends no farther than to a case where a 
party has obtained money or property by falsely representing 
himself to be in a situation in which he is not, or any occurrence 
which has not happened, to which persons of ordinary caution 
might give credit. Where the pretense is absurd or irrati nal, or 
such as the party had at the very time the means of detecting at 
hand, it is not within the Act." The same doctrine is held in 
the case of 3 Hawk^, 620 ; 4 Pick., 177, 178 ; 14 Wend., 549 
note; 2 Parker, 139, 147; 11 Ind , 154; 11 Wend., 566; Car. 
roivvs. State, 7 Eng. (Ark.), Gb ; 3 Hill, 169; GoodhalVs case, 
Ri/. and Mood. Cr. Cas., 461, 463; Rose. Cr. Ei\, 362; Young vs. 
The King, 3 Term R. 
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The best considered English and American cases, however, 
seem to hold a different doctrine. 

It being remarked that the "pretense should be such as 
would deceive a man of average intelligence/* Lord Denman, C. 
J., answered : " I never could see why that should be. Suppose 
a man has just enough [fraud] to impose upon a ver}' simple 
peraon, and defraud him : how is it to be determined whether 
the degree of fraud is such as will amount to a misdemeanor?'* 
R. V8, Wickhamy 10 Ad. and E., 34. In the case of R. vs. 
Wooley^ 1 De7i. (7. (7., 559, it was held that want of prudence on 
the part of the prosecutor is no defense where the prosecutor 
was really imposed upon. See, also, R. vs. Ball, 2 Russ, on Cr., 
289; 1 C. and Mars., 240; R. vs, Abbott, 2 Car. and Kir., 629; 
S. C, 1 Den. C. (7, 273. In Pennsylvania it is now held that 
" it is no less a false pretense that the party imposed upon 
might, by common prudence, have avoided the imposition.*' 
Com, vs. Henry ^ 10 Harris., 250. In New York the position of 
the earlier courts has been greatly qualified. See 4 Denio, 529 ; 
4 Barb., 151 ; ^ Parker, 142. In ^ 416, 2 Bishop's Or. L., Zd 
Ed , occurs this language : " No man of business was ever found 
80 wary as not to commit, at some time in his life, a mistake 
therein which any jury of twelve men would say, on their oath, 
could not be done by a man of ordinary judgment and discre- 
tion. These things being so, plainly, the Court cannot direct a 
jury to weigh a pretense, an argument, an inducement to action, 
in any other scale than that of its effect.'' 

It would seem that the design of the statute was that its 
provisions should be sufficiently broad to protect the weak and 
shield the credulous against the arts and wiles of the shrewd, 
designing, and artful. With this view of the case, the informa- 
tion must, in this respect, be held sufficient. 

Is there a sufficient averment that the prosecutor relied upon 
and believed the alleged pretenses to be true ? Such belief is 
an essential ingiedient oi the offense — 4 ^ar6., 151; R. vs. 
Mills, 40 E. L. and E.y 562 ; and upon principle it would seem 
that it should be positively averred. But as the prosecutor has 
followed substantially the language of the statute in describing 
the offense, and the precedents which have so long been in use 
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both in this country and in England as almost to become a part 
of the law, I do not feel warranted in sustaining the demuiTer 
upon this ground. 

The demurrer must be overruled. 



The Peoplb vs. Geo. Vanderpool. 

A defendant brought into court to answer to an information has a right to compnlaory process 
for witnesies, and to a reasonable time for its service and return, q/Ker the filing of such 
information. 

Manistee (XrcuU Cburt, December,lS(^. 

In this case a motion was made for a continuance until the 
next term of the court. The affidavit of the respondent, on 
which the motion was predicated, in addition to the usual clause 
of merits, names of witnesses and the materiality of their testi- 
mony, sets forth that " said cause was commenced on th»^ 2l8t 
day of December inst., by the Prosecuting Attorney of said 
county filing an information in said Court charging this deponent 
with the crime of murder ; that until the filing of the information 
as aforesaid the affiant did not know that he should be charged 
with any crime in said Court, and, therefore, has had no oppor- 
tunity to prepare lor his defense in the trial of said cause. And 
affiant further says that until he put in his plea of not guilty 
there was no issue joined in said Circuit Court, and until after 
such issue was joined this deponent could procure no valid sub- 
poena issuing out of and under th^ seal of said Court to procure 
the attendance of said witnesses; and this deponent further says 
he has used all the means within his power to procure the at- 
tendance of the aforesaid witnesses on the trial of said cause, but 
has been unable so to do ; that a subpoena for said witnesses 
was duly issued out of and under the seal of said Court on the 
22d day of December inst., and immediately placed in the 
hands of Charles Secor, Sheriff of said county, who has failed to 
serve the same. And this deponent further says he is informed 
and believes said witnesses are within the jurisdiction of this 

Court." 
15 
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A conpter affidavit was filed, showing that the witnesses 
named were within one hundred miles of the Court. 

Bulb's for the People. 



RamideU & Benedict and S. W. Fowler for Respondent. 

By the Court, Ramsdell, J. — Under our statute defendants 
brought into court to answer to an information filed therein 
have a right to compulsory process to compel the attendance of 
their witnesses, after the filing of the information, and to suflS- 
cient length of time to have such process served and returned. 
The affidavit of defendant, as modified by the counter affidavit, 
shows good grounds for a postponement of the trial to a future 
day in term, but is not sufficient to entitle the defendant to a 
continuance until the next term. 



-»♦♦■ 



JoH5 Wilson vs. Gkorgb W. Patterson. 

Wbjut, Id an nffldftTlt, it is necoiNmry to iwear to the advice of connsel, the Btatcm'Dt that th« 
pf non making the same has ** fallj and fairly stated all thf/aeU he expects to prove in taid 
cmut** ifl iucufficient « 

Wokjfne County Circuity January ^ 1870. 

Grorge H. Penniman for Plaintiff. 

L. T, Grijffin for Defendant. 

By the Cf/urt, Patchin, J. — This is a motion to set aside a 
nonsuit. On a former hearing of the motion the plaintiff was 
required to make an affidavit of merit*, and he now comes into 
court with an affidavit, stating that it is based upon advice of 
counsel to whom he has " fiilly and fairly stated all the facts he 
expects to prove in said cause." It is objected by the opposing 
counsel that this is not sufficient as an affidavit of merits, and 
that the party should not only state to his counsel the facts he 
eaypects to prove, but atl the facts in the case, so that the counsel 
could properly advise whether there are real merits in the case 
or not, for the reason that real merits are not based upon a par- 
tial statement of facts, but upon a disclosure of all the facts 
bearing upon the case. It seems to be held by the authorities 
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on this subject, without exception, that in stating facts to counsel 
for the purpose of making an aflSdavit of merits there must be a 
full, fair, and Irank statement of all the facts in the case. Vide 
imil,^U; 19 Wendell, QYJ; 22 TFendfeW, 636; Grten'i Frac, 
309 ; 1 Abbott's Digest, 57. 

To allow an affidavit of merits based upon the advice of 
counsel to be used at all would seem to me to be extending the 
rule of evidence quite as far as any Court ought to be called 
upon to do. It is an ex parte, unsworn statement of the party in 
interest to his paid attorney, upon which statement that attorney 
gives an opinion, and that party in interest puts it in the form 
of an affidavit ; and upon this the Court is called upon to act 
judicially. It is clear such evidence as that should be confined 
within the strict letter of the law by which it is authorized. 
But it would seem that counsel upon either side had overlooked 
rule 59 of Circuit Court rules, which provides what shall be 
stated in an affidavit of this kind. The rule is as follows : 

'• Whenever it shall be necessary in an affidavit to swear to 
the advice of counsel, the party shall, in addition to what has 
usually been inserted, swear that he has fully and fairly stated 
his case to his counsel, and shall give the name of such counsel." 
The motion must be denied, with costs, with leave to renew 
upon filing a proper affidavit of merits. 
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Benjamin Zeller, Plaintiff in Error, vs. D. Wayne IIarkis, 

Defendant in Error. 

A note payuble to order, lodorsed in blank, likb a note pajable to bearer, goca by delivery ; 
and possession proTes property In both cases. 

The non-Joinder of Joint contractors or obligors, as parties defendant, most betaken adrantiige 
of, if at all, by plea In abatement. 

Cdu County Oircnit Courts January, 1870. 

This case comes up from Justice's Court on a writ of certio- 
rari, 

Harris, the plaintiff in the Court below, brought suit on an ' 
instrument of which the following is a copy : 
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•^ 8o« 50. South Bend, Ixd , Ajml 2, 1S68. 

*' Six months afterdate, for value received, we promiAe to pay 
to the order of S. H. Bell fifty -eight dollars and fifty cents 
(S58 50), without interest if paid when due; if not so paid, then 
with interest from date, waiving all benefit of valuation or ap- 
praisement laws, with five per cent, attorney's fees if collected 

bv suit. 

" BENJAMIN ZELLER, 

"JOHN barber;* 

This paper ie indorsed, " Steward H. Bell.*' 

The summons was issued against Zeller alone. The plaintiff 
tiled as his declaration the paper referred to. The defendant 
plead the general issue, and gave notice that on the trial of the 
cause he would give in evidence and show that the note was 
given for a mare warranted to be with foal ; that she was not so 
with foal; and that by reason of the premises he, the defendant, 
had been greatly damaged. 

On the trial of the cause the plaintiff gave in evidence the 
written obligation, and testified that he " bought the note before 
maturity, and paid the full amount of the same." 

Xo evidence was given as to the indornement by Steward 
II. Bell. 

On the part of the defendant evidence was given tending to 
show a warrant V and a breach of the same. 

to 

Upon this point the testimony was conflicting, and the Jus- 
tice fovmd, as a matter of fact, that the property was not war- 
ranted, and rendered judgment against the defendant Zeller for 
the full amount claimed. 

The following are the grounds of error alleged: 

'• 1 . Said Justice erred in rendering judgment in favor of said 
plaintiff because no evidence was offered tending to show who 
wrote the name * Steward H. Bell* on the back of said note 
mentioned in plaintiff ^s declaration. 

" '2. No evidence was offered to show that said note was 
ever assigned to the plaintiff. 

" 3. Xo evidence was offered tending to show that the payee 
of >:iid note e^ er legally ordered the same to be paid to the 
plaintiff. 
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" 4. The judgment was against one defendant only, the note 
being a joint note. 

"6, John Barber, the joint maker of said note, was not men- 
tioned in the judgment." 

E, Bacon, attorney for plaintiff in error, cited Smith vs. Ch€»- 
ter, 1 T. A, 654; Chitty on Bills, 252, 628; C. L , ^^ 37G7, 3714, 
3812, 4502, 4506, 3G56; Sess. L, 1863, p. 102. 

0. M, Alward attorney for defendant in error, cited C, L,, 
^^ 3714,3767; 8 Mich , 132; 5 M^ch., 26; 1 Parsons on Contrary, 
242; GhUty on Bills, 8 Lond. Ed., 252; 1 Wen., 164; 32 B-Arh., 
551; 40 Barb , 94; 44 Barb., 456 ; 1 Chitty PI., [Ed, 1887,) 47. 

By the Court, BiiowN, J. — I have some doubt whether th*- in- 
strument declared upon is a promissory note, and were it not 
for the decision in the case of Smith et al. vs. Kendall 9 Mirh., 
241, 1 should be of the opinion that it was not. I do not, how- 
ever, think it necessary to declare what the instrument is for the 
purposes before us. If it is not a promissory note, then there is 
no force whatever in the first allegation of en*or. 

The paper declared upon, whatever it may be, is payaV»k' to 
order, and is indorsed by the payee in blank. In the case of 
Peacock vs, Rhodes, 2 Doug. (Eny,), 633, Lord Mansfield said : . 
" I see no difference between a note indorsed in blank and one 
payable to bearer. They both go by delivery, and possoM^ion 
proves property in both cases." See 1 Burr, 452; 3 Burr, 
1516; and cases cited in note " J/,'M Parsons on Contracts, i)th 
Ed., 242. 

While some Courts have held the necessity of proving the 
signature of the indorser, I think the decided weight of authori- 
ties is the other way. Possession, then must be taken as jyr>ma 
facie evidence of ownership for a valuable consideration. This 
view of the case disposes of the first, second, and third alleged 
grounds of error. 

The fourth and fiflh allegations of error raise the question 
whether judgment could be properly rendered against out- only ' 
of two joint debtors. 

An interesting case is cited in 1 Saunders R., 291, note 2. 
The case was this : " Debt against J. N. on bond. It appeared 
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on oyer that there were two other obligors, whereupon defendant 
prayed judgment of the writ because the bond was joint and the 
others were not named ; et non allocatur. The defendant then 
pleaded that it appeared by the bond that the other two are homftid 
who are not named. Judgment of the writ, etnon allocatur ; for 
it is not the form of pleading^ but defendant should aver that the 
other two executed the bond who are in full life not named. 
Judgment of the writ.*' And of such opinion was the whole 
Court. 

It is true the rule laid down in the books is that the plaintiff 
must join as defendants all the parties who are jomt obligors or 
contractors; and it has been held that where, in an action 
against one joint obligor, it appears on the face of the declara- 
tion or other pleading of the plaintifi who the other joint obli- 
gors are, and that such other joint obligors are still living ^ the 
Court will arrest the judgment ; because the plaintiff himself 
shows that another ought to be joined, and it would be absurd 
to compel the defendant to plead facts which are already ad- 
mitted. 

My examination of the authorities has been somewhat hasty, 
and I have found no case where a judgment has been arrested 
on the ground of non-joinder unless the plaintiff's pleadings 
showed that some other person should have been joined, and 
that iuch persfm was still living^ or unless the defendant had inter* 
posed a plea in abatement. But it may be said that the note or 
instrument in question is unlike most of the undertakings upon 
which decisions have been made upon this point in this, that the 
one under consideration is a joint undertaking, and not joint and 
ieveraL 

Does proof of a promise in the words " we promise to pay" 
support and prove a promise by one joint promisor alone f 

In the case of Rice vs, Shute^ 6 Burr, 2611, Lord Mansfield is 
quoted as saying: ''AH contracts with partners are joint and 
several ; every partner is liable to pay the whole. In what pro- 
portion the others should contribute is a matter merely among 
themselves." And in the case of Tooker vs. Bennet & Browety 3 
Caine's /?., 4, Livingston, J., says : " A joint debt is the debt of 
each as well as of all the partners.'' In the case of Rice vs. 
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Shute the question was whether, if one of two partners was sued 
Alone, he could, on the trial, nonsuit the plaintiff bj showing 
that there was another person who ought to have been joined 
as defendant ; and it was held that advantage of the non-joinder 
could be taken only by plea in abatement. 

Although Lord Mansfield has often been quoted as authority 
that the words " we promise to pay" mean •* we promise jointly 
and severally to pay," Spencer, Ch. J., in the case of Robertson vs 
Smith, 18 Johnson, 469, says: *'It would be straining Lord 
Mansfield's' opinion unreasonably to say he meant, technically, 
that all contracts with partners vrere joint and several, for then 
the non-joinder of any of the partners never could be pleaded in 
abatement, which all the Court expressly decided." Judge. 
Cady, in his brief in the case in 18 Johnson, in commenting on 
the language of Lord Mansfield, says : " When, therefore, he 
flays all contracts with partners are joint and several, he means 
no more than that if one party were sued, and did not plead the 
non-joinder of his copartner in abatement, the contract should be 
considered so far several that he should not, on the trial, be per- 
mitted to show that the contract was joint in order to defeat the 
plaintiff's action/' 

Though, technically, the promise in the instrument upon 
which suit was brought in this case is not several, yet, as the 
two persons whose names are subscribed to it are to do but one 
thing, when that is done — when the obligation is paid — though 
but by one, the other is discharged from further liability to the 
holder of the paper. Each, before the rendering of the judg- 
ment, in this case, was bound for the fuil payment; and this is 
the meaning and scope of their promise. 

In this case the paper writing showed the subsisting indebt- 
edness of both Zeller and Barber. Zelier, by his pleading, put 
in issue his alleged promise ; and though it appears that another 
promised with him, as he (Zeller) did not elect to avail himself 
of the benefit of a plea in abatement, he is estopped from further 
questioning his liability. The judgment against him is a bar to 
any proceedings by the defendant in error against Barber, for, 
as to him, he haa suspended his remedy by changing the indebt- 
edness against both to a debt of record against Zeller. 
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With this view of the case, it becomes unnecessary to ex- 
amine the statutes referred to by counsel on the argument. I 
do not conceive that they have any bearing on the question 
before us. 

The judgment of the Court below must be affirmed. 



■♦♦»■ 



James McGoxegal vs. A. William Smith and Jouaxxah Smith. 

Motion to allow an appeal from Juitice'e Conrt alter five dajifrom rendition of Jadgtncnt will 
be denied unloM it appear that the party applying for the order waa preventad Irom takings 
his appeal sooner by circamstances not under his control. 

Huyiu County Circuit, January^ 1870. 

For motion, S, Larned and F. A. Baker, 
Contra, H, M, Cheever. 

By the Court, Patciun, J. — ^This is a motion by defendants for 
an order allowing an appeal from a judgment rendered by a 
Justice of the Peace after the expiration of the five days allowed 
for appeal by statute. C L. ^ 3842. The statute gives the 
Circuit Court power to allow an appeal after the expiration of 
the time when the party making the appeal has been prevented 
from taking the same by circumstances not under his control. 

Affidavits have been filed in su)»port of and in opposition to 
the motion, by which it appears that both parties were present 
in the Justice's Court at the return day, and the pleadings were 
put in and the case adjourned to another day, at which time the 
defendants appeared and demanded a nonsuit, which was refused 
by the Justice, when A. W. Smith, one of the defendants, letly 
and his wife, the other defendant, remained. Five minutes after 
the time the plaintiff came in, claiming that by his watch it wa» 
not past time, when the Justice set the case for two P. M. of 
that day, and plaintiff lefl, afler which the defendant A. W. 
Smith came back, and, as he swears, was directed by the Justice 
to see plaintiff and make some arrangement when the case 
should be heard. The Justice swears he told defendants the 
case was set for two P. M., whereupon the defendants left and 
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paid no more attention to the case, and knew nothing of it until 
execution was issued on the judgment and the five days had 
expired. 

It is clear the statute does not contemplate giving the power 
to the Circuit Court to allow an appeal unless it should appear 
to the satisfaction of the Court that the party making the appeal 
has been prevented by circumstances not under his control. It 
the testimony of the Justice be correct, the defendants are 
clearly not entitled to any relief. If the testimony of the de- 
fendant be true and he had understood his legal rights as he was 
bound to, it was certainly in his power to ascertain the condition 
of the suit, and it was his duty so to do, and having failed in his 
duty in that regard, the Court has no power to interfere. The 
motion must, therefore, be denied, with costs. 



# • » 

The People vs. Smith. 

To constitute murder in the first degree the killing must be doliberute and premeditated; but 
the length of time before the act "whou this purpose is deliberately formed and the act 
premeditated is unimportant. It is enough if the'purpose is deliberately formed and pre- 
cedes and induces the act. 

To constitute murder in the second degree there must be an nnla-wful killing, and a purpose to 
kill preceding and accompanying the act, formed suddenly, "without that deliberation and 
premeditation which distinguish murder in the first degree, but not such sudden proTOca* 
tion and stining of the passions as preclude the entire exercise of reason. 

The desire and intent to take human life without prOTOcation or necessity is such a stato of 
mind as the law denominates malice. 

To exempt a person from legal responsibility on the ground of a derangement of the mental 
faculties, such df^rangement must be such as to proyent intelligent volition in respect to 
the act with which he Is charged. He should have, as necessary to liability, so much 
memory and power of perception and rei1(K:tion as will enable him to identify his ac- 
quaintances, to recoguize his relations to them, to understand as ordinary minds do the 
nature and uses of material objects around him, and to appreciate the obvious and uniytf^ 
sal obligation to abstain from violence and bloodshed in the peaceable Intercourse of his 
neighbors with him. 

Muskegon County Circuit Courts January^ 1870. 

The respondent in this case is charged with the murder of 
Joshua Piatt. The homicide is admitted ; defense, insanity. 

Smithj McReynold% and Nims for the People. 

Baker ^ Thompson and Eggleston for Respondent. 
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Charge of the Court^ Sutherland, J. — 

Gentlkmex of thb Jury : The statute which prescribes a 
punishment for murder would be only an impotent threat 
against the guilty were there no judicial instrumentalities by 
which the accused could be apprehended, tried, and, il found 
guilty, delivered to be punished. 

The safety of communities, which that law is designed to 
secure, can only be realized by its faithful executi<>n. There is 
an imperative necessity ior a prompt arrest of persons accused 
and thorough and impartial trial to ascertain their guilt or inno- 
cence. The enforcement of criminal laws in a manner most 
conducive to the public welfare depends, in a very important 
sense, on the fidelity, intelligence, and moral courage of jurors, 
on w^hom devolves the duty of deciding, upon testimony, the 
truth of every criminal accusation. If, through a want of judg- 
ment, or by failing to appreciate the relation of their duties to 
the general good, or if through extreme sensibility, in view ot 
the possible consequence of a conviction to the prisoner, they 
acquit the guilty, the laws against crime are thereby suspended. 
Such culpable mistakes would be an evil example to^the whole 
class of depraved men inclined to crime. On the other hand, if, 
through inattention to the testimony, or by a careless and preci- 
pitate judgment, a jury pronounce an innocent man guilty, the 
wrong is no less serious. There is, therefore, no escape irom 
grave responsibility. 

To enable a jury to pursue their inquiry with a definite aim 
the law is explained to them by the Court. They are thus in- 
formed what facts must be founji to warrant a conviction. 
With these facts, as points constantly in view, they should 
weigh the evidence, and pronounce according to the result to 
which that evidence conducts them. 

In this case the respondent is charged with murder, which is 
the unlawful killing, by a person of sound mind and discretion, 
of a reasonable creature, it being with malice aforethought. 
It consists, under our statute, of two degrees. Those cases 
among others in which the unlawful killing is deliberate and 
premeditated are of murder in the first degree. Those cases in 
which there is an unlawful killing with malice aforethought, but 
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not committed with deliberate premeditation, and cases in 
which malice is implied from the killing in the commission or 
attempt to commit some other felony than arson, rape, robbery, 
or burglary, are of murder in the second degree. 

To bring this case within the first degree the jury must find 
that there was malice aforethought evinced by a deliberate and 
premeditated purpose to kill. It is unnecessary that this de- 
liberation should continue for any particular time, but a dclibe* 
rate purpose should be shown to exist in the prisoner's mind 
beiore and at the time of the act. In short, the statute expresses 
it as clearly as words can. The killing must be deliberate and 
premeditated. The length of time before the act when this 
purpose is deliberately formed and the act premeditated is un- 
important. It is enough if the purpose is deliberately Ibrmed 
and precedes and induces the act. 

The correlative viewoi murder in the second degree, passing 
over, as inapplicable lo this case, other features of it, may be 
thus stated : there must be an unlawful killing, and there must 
be a purpose to kill, preceding and accompanying the act, 
formed suddenly, before the killing, and without that delibera- 
tion and premeditation which distinguish murder in the first 
degree. And there must not be such sudden provocation, heat- 
ing the blood, stirring the passions, and precluding the exercise 
of reason, as would, in a legal sense, exclude the idea ot malice 
aforethought, and thereby reduce the homicide to manslaughter. 

To constitute murder in either degree " the homicide must 
have been committed with some degree of coolness and delibe- 
ration, or, at least, under circumstances in which ordinary men, 
or the average ot men recognized as peaceable citizens, would 
not be liable to have their reason clouded or obscured by pas- 
sion; and the act must be prompted by, or the circumstances 
indicate that it sprung from a wicked, depraved, or malignant 
mind — ^a mind which, even in its habitual condition and when 
excited by no provocation, would be liable to give undue control 
to passion in ordinary men — is cruel, wanton, or malignant, 
reckless of human life, or regardless of social duty.*' 10 Mich , 
219. 

There must be, I repeat — 
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1. An unlawful killing of a human being. Every killing is 
unlawful if done without legal excuse or justification. A killing 
by accident and without fault, even negligence or in self-defense 
is excusable ; if done by command of competent authority, it is 
justifiable. 

2. There must be malice aforethought, which is the malignant 
intent to take life without excuse or justification, and without 
being prompted to it by heat ol blood on reasonable provoca- 
tion — the state of mind which has just been described. No 
person can properly take the life of another otherwise than in 
self-defense, or by legal command, or on the impulse of sudden 
paAsion caused by some suflicient provocation, unless he is actu- 
ated by a wicked and malignant disposition. 

The desire and intent to take human lite without provocation 
or necessity is such a state of mind or disposition as the law 
denominates malice ; and the law imputes to every person who 
is responsible for his acts an intention to do and accomplish 
what naturally and immediately results from his voluntary acts. 

The information charges that the prisoner, of his malice 
aforethought, killed Joshua Piatt on the 29th day of July last, 
at the township of Oceana, in this county. 

It is proved beyond dispute, and prisoner's counsel admit, 
that at the time and place stated the prisoner did kill Joshua 
Piatt. 

That act was committed without pretense of provocation, 
excuse, or justification. 

Was it done with malice aforethought ? The prisoner, by 
his defense, says, " No, because I was iiipane.'' 

If he was iwt insane, and at the time and place mentioned in 
the information he saw Joshua Piatt, stood in no fear ol him, 
was excited by no sudden pi evocation sufiicient to obscure the 
reason of an average man, and he held a gun that he knew con- 
tained a deadly charge — if, with such accompanying facts, the 
prisoner puiposely and voluntarily discharged that gun at a 
vital part of Piatt's body, at short distance from him, so that 
death at once ensued, the law would infer that he meant what 
such voluntary act would naturally accomplish; that if the 
prisoner voluntarily did such act as would naturally produce 
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death, and did produce it, he intended it. If, under such cir- 
cumstances, that intention is shown to have been, and the jury 
find it was, deliberate and premeditated, even for a mpment im- 
mediately before the discharge of the gun, the killing would be 
murder in the first degree. On the other hand, if it was a pur- 
pose formed suddenly, in great excitement — such as prevented 
deliberate premeditation — then, as there has been no such 
provocation proved as can reduce the killing to manslaughter, 
the oifense was murder in the second degree. 

But if the prisoner was insane, he was incapable of entertain- 
ing an intent, and, therefore, incurred no guilt at all, and should 
be acquitted. 

In the absence of any proof on the subject of the prisoner's 
mental condition he could be presumed to have been sane; that 
is the natural state of adult minds. 

Testimony has been submitted on the defense to show that 
the prisoner's mind was not in a natural state, and on the side 
of the people to show he was sane when he fired the gun at 
Piatt. This is a very important and decisive question, and it 
is, therefore, desirable that it should be made as definite as 
possible. 

Jurors are usually instructed in respect to such a defense 
that the prisoner is responsible lor his acts if he was in such 
state of mind as to comprehend his relations to other persons, 
the nature of the act which he committed, and its criminal char- 
acter, as against the laws of the land ; in short, if he was con- 
scious of doing wrong. 1 Bish, Cr. Z , ^ 293. 

It must be apparent, therefore, that before the defense of 
insanity can be properly accepted by the jury as established it 
must be supported by proof that satisfies the jury that there 
was, at the time of committing the act in question, such mental 
derangement as rendered the prisoner incapable of distinguishing 
between right and wrong in respect to that act. This irrespon- 
sible condition might result from such a degree or kind of 
mental disease as destroys the capacity to comprehend that 
death could be produced, or was likely to be produced, by 
shooting a gun loaded with buckshot, or as created a delusion 
producing a firm belief of such a state of facts as would, if true. 
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render the killing an excusable and jastifiable homicide. That 
irresponsible condition, to nse the language of the Supreme 
Court in a late decision, will be established if the jury find there 
was such *^ diseiised aclion oi the prisoner's mental faculties that 
he did not know what he was doing; or if conscious of this and 
yet was not conscious oi any object in doing it ; or if he did not 
know that what he was doing or the means he was using were 
adapted to or likely to kill ; or, though conscious of all these, 
yet it this diseased action of his mind had so far overcome or 
perverted his reason that he did not know that what he was 
doing was wrong." 

It is not every partial derangement of the mental faculties 
that will exempt from legal responsibility : it must be such as 
to prevent intelligent volition in respect to the act for which 
the respondent is on trial. He should have, as necessary to lia- 
bility, so much memory and power oi perception and reflection 
as will enable him to identify his acquaintances, to recognize his 
relations to them, to understand, as ordinary minds do, the 
nature and uses of material objects aroimd him, and to appreciate 
the obvious and universal obligation to abstain from violence 
and bloodshed in the peaceable intercourse of'his neighbors 
with hira. This is the basis of general responsibility. On it 
confesssedly sane persons are judged. It is obviously true that 
among persons oi equal intelligence there is not always equal 
repugnance to criminal conduct. Persons of ability to compre- 
hend the ethical difference between one act and another are 
very unequal in will power to regulate their own conduct. 
Between others there is also a great disparity in the extent and 
quality of their acquirements, as, also, in the vigor and power of 
their natural faculties. But all such difierences are disregarded 
in determining responsibility for crime. All persons having 
sufficient ability to distinguish as to any particular act, whether 
it is right or wrong, are imperatively required to do right and 
refram from wrong, and are equally amenable to the laws which 
apply to that act. 

Where there is delusion there is insanity, that is, where per- 
sons believe things to exist which exist only, or, at least, in that 
degree, exist only in their imaginations, and of the non-existence 
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of which no proof can convince them, they are of unsolid mind. 
It is, however, only the belief which no rational person would 
believe that is insane delusion. To render such insanity a de* 
fense the delusion must have been of such a character as to 
affect the prisoner's judgment and incapacitate him to decide 
between right and wrong on the subject of the act of which he 
is accused. 

The prisoner should not be convicted unless the jury is satis- 
fied by the testimony, beyond a reasonable doubt, not only that 
he unlawfully killed Piatt, but also that he was not insane and 
committed the homicide of his malice aforethought. If the jury 
find the prisoner guilty ot murder, the verdict should specify 
whether he is guilty of murder in the first degree or in the second 
degree. If he be acquitted on the ground of insanity when the 
homicide was committed, let the verdict be " not guilty, because 



insane." 



The jury failed to agree. It is understood that eleven were 
for conviction and one for acquittal. 



Jacob Lederman, Appellant^ vs. Elijah Wevkr, Appellee. 

NoTiCB of trial of an appealed case should not be disregarded, cotwlthatanding the bond for 
snch appeal is defective. 

AlUgan Circuit, January 10, 1870. 

J. F, Alley for Appellant; F, J. Littlejohn of counsel. 

Arnold & Stone for Appellee; Williams c^ Hump>hrey of 
counsel. 

Brown, J. — This case was noticed for trial by appellant. 

Defendant's counsel moved that the appeal be dismissed, on 
the ground that the appeal bond is not in conformity with the 
law as amended in 1867, Sess, L,, p. 86. The appellant was 
permitted to file a new bond, and now the appellee insists that 
the original bond being defective, the appeal was not perfected 
at the time the case was noticed for trial — that the case was not 
in a condition to be noticed for trial until all the requirements 
of the statute regulating appeals had been complied with. 
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If 3855 (7. L. provides that '' no appeal phall be dismissed on 
account of any iniormality or imperfection in the bond," &c , if 
the appellant and his sureties consent to amend the same or file 
a sufficient bond. 

The Legislature has thus recognized the case as appealed, 
and pending in the Circuit Court, notwithatanding the bond may 
be informal or imperfect 

The appellee had no right to assume that the appellant 
would not, when called upon, perfect his bond ; and it was his 
duty to prepare for trial in pursuance with the notice served 
upon him. The case must be tried when reached, in its order, 
unless some good cause is shown for a continuance. 



• ♦ • 



Henry G. Bkll and Charles G. Lord, Parhiers, d-c, of firm of 
Hexry G Bell «fc Co., vs. Alexander A. Foreman and 
F. Benjamin Case, Partners, d'c, of firm of A. A. Foreman 
& Co. 

Whs&i suit is broagfat npon a promisaory note signed by a firm name against the indiTldoala 
compoelog such flriii, a notice by one that he will show on the trial that the note waanot 
given for an indebtedneis of the firm, and that the firm name was signed thereto without 
his knowledge or consent, will not avail to let in such proof. In such case the provisiona 
of C. C. rule 79 are applicable, and the parly Sfteking to set up such a defense most make, 
file, and serve with his plea, an affldavit denying the execution of the note by him. 

SL. Joseph Qmntg CireuH Courts 1869. 

Suit commenced by declaration in assumpsit, on common 
counts, to which was attached a copy of note, with the usual 
notice to the defendants that the original would be offered in 
evidence thereinunder on the trial. Declaration and copy of 
note personally served on both defendants. 

Copy of note as follows : 

« S865 51. New York, June VltK, 1S69. 

" Ninety days after date we promise to pay to the order of 
Henry G. Bell & Co. eight hundred sixty-five 51-100 dollars, at 
the First National Bank of Sturgis, Mich., value received, w^ith 
the current rate of exchange on New York. 

[Signed,] ^* A. A. FOREMAN & CO." 
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The defendant Foreman did not appear, but made default. 
<!/a8e, the other defendant, pleaded the general issue, with a 
notice appended, in substance, that on the trial he would give in 
evidence under the general issue that he was not one of the 
makers of the note declared upon ; that said note was not given 
for any firm indebtedness ; and that the firm name was signed 
thereto without his knowledge or consent, <fec. 

Cause tried and judgment for plaintifis for amount of note 
June 11, 1869. 

Defendant Case subsequently moved for a new trial, claiming 
that he was taken by surprise, and was absent, as, also, some of 
his witnesses and one of his counsel, when the cause was 
brought on to 'trial. The affidavits filed by him in support of 
his motion showed that the witnesses he relied upon were to 
prove that he never executed the note himself, and that he 
Xiever authorized any one to execute it for him, and that this 
was the only defense he relied upon. 

iVT. H. Souky Plaintiffs* Attorney; Mason & Mclendy of 
xsoansel. 

Allison & Akey^ Defendants^ Attorneys; IF. L. Stoiujhion of 
counsel. 

By the Courts Upson, J. — Under Circuit Court rule 79, " upon 
the plea of the general issue in an action upon any written in- 
fltrument * * * XhQ '^\2XTiX\E shall not be put to the proof 
of the execution of the instrument or of tJie Jiavd writing of the d^- 
fendant unless the defendant, or some one in his behalf, shall file 
And serve a copy of an affidavit denying the same," <fcc. " Such 
afiidavit shall be filed, when by the defendant, with the plea,'» 
Ac. 

In this case no affidavit denying the execution of the instru- 
ment or the handwriting of the defendant has been filed or 
served, and the defendant is, therefore, precluded from putting 
it in issue, as such evidence would at once put the plaintiffs to 
the proof of the same, which the rule says shall not be done 
without the filing and serving of the requisite affidavit. The 
evidence not being admissible, the motion must be denied. See 
4 Mich., 506; 5 Mich., 26; 7 Mich., 468; 10 Mich., 116; 7 

Blackford, 306; 7 Ind, Rep,, 185, 306, 356, 594. 
16 
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Joseph Delateroue vs. Uiram C. Farhand et al, 

1. S^K-tic*!! 21 of »he banknipt law eDtItl(*8 u jjer^ou who ha« been dwlarwl a bankrupt to l*** r»- 

liovcd from dt'fondin^- «\x\Xa for (kbtM proYablc iu baiikniptcy p«'ndiug the question of hi» 

diiH-harge. 

2. Applioitiou for titay of procoedinp: Hpiiiiist him for the rtTOvery of surli a debt should be 
I granted by the Court in which tiich suit in In'ing prowcuted. 

Saginaw Circuit Chart, November 29, 1809. 

Motion for stay of proceedings pending the question of one 
of several detendants discharge as a bankrupt. 

J. J. WJueler for Plaintitf. 

Fvrk d' Clark for Defendants. 

Bi/ (he Courty JSutiikrlam), J. — Section 21 of the Bankrupt 
Act provides that " no creditor whose debt is provable under 
this Act shall be allowed to prosecute to final judgment any 
suit at law or in equity therefor against the bankrupt until the 
question of the debtor's discharge shall have been determined.'' 
The object of this provision, as expounded by Benedict, J., 
in the District Court for the Eastern District of New York, is- 
to give the bankrupt the " option to endeavor to obtain a dis- 
charge in bankruptcy, and, failing in that, to defend all undeter- 
mined actions.'' It is said the Act declares that no such suit 
shall be allowed to proceed until he has had a reasonable lime 
to obtain his discharge, if he can, and requires the Bankruptcy 
Court to stay such a proceeding in whatever Court it may be 
pending. 6 Inf. Rev. Ecc.y 223. 

The claim sued fur is obviously one provable under tlie Act, 
and, therefore, it would be a matter of course for the Federal 
Court to enjoin the plaintiff, if applied to. Under such circura- 
stance:? it would seem to be a proper and simple practice to 
apply for such stay directly to this Court. This is obviously so 
if, as remarked by Judge Blatchford in the case of Rosciihrrg, 2 
BttnJc. Beg., 81, the provisions of section 21 " are addressed quite 
as much to the Courts ot the State as to the bankruptcy tribu- 
nals, and are to be applied and enforced by the former quite as 
much as by the latter." If not legally binding on the 5:ftate 
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Court it is morally so, and to prevent circuity ouglit lo be fol- 
lowed when a proper application is made. 

My attention has been directed to a great number oi' cases in 
which injunctions have been granted by Courts in bai)kruptcy 
to stay proceedings in State Courts. The practice wouM M|p«ar 
to be general. Only two cases have come under my obbcrvaiion 
holding that the Federal Courts do not possess that power. In 
re. Campbell^ 16 Am. L. Rtg.^ 100, and in re. Burns Jd , 105, In 
a note to the case of Schnejif, Id., p. 208, these rulings are criti- 
cised and doubted. 

Whether the Federal Courts havo the power to restrain the 
' creditor or not, the right ol the bankrupt is clear to have suits 
stayed pending the question of his discharge, if he procte<l with 
diligence. 

Stay granted as to the defendant who has been dtH-land a 
bankrupt. 



RiCEIARD OSTRAM, Appellee^ vs. lie BERT M( QlJEEN. Ajt>']l(wt. 

1. If a creditor of a d»'litor trarnifiuH' Ix^fon-a .Tii.'iti -c, hvm\: iin iirtion for tli- -.wnf^ <I ' ♦ j''n<iing 

the fcaruiiihco Huit, und tho trial Xi*V.t# i>'uc<' .ill«'r jmiKiiunt ngHiiist tii • j'lij.. ij.;,I (U«".tor 
iintlorpeueralissiu", the garnlHlwr will not \<v i>t'niutt«Ml to <l<'iii'atnr'ri»\.r3 o". an. Miri«lus 
ovtT an<l sibo w th«' amount m-.-obwirN to ,-uiinl > huthjiHl^iU' nt. 

2. The ppiulonry of the ^arninhco proicpijinv!* at thr c(»niiu('iK< nicnt o* »Ii, s^uil «;i!i i'r«ly Ite 

avHi1>il>h^,i!'HtalI, by plc'Hinii*»at''nient. 

Z. If a Jitftict'chur.^c a jury erroiuoublv. thi- 1 iror canuot \n.- tJiK<n advaiit t,'. ^^'^^^ .ijjjx til 

" ikiijifuiw Vi'Xvit Cxir,', InG9. 

The defeadant was garnislieed by one WorderK as the {ilain- 
tifi^'s debtor prior to the commencement of this suit and that 
pr »ceedmg was pending when this suit was in^ititutcd. The 
defendant disclosed an indebtedness as garnishee to the amount 
of S2-"), and the parties admit that that was the amount of his 
liabilities, and he suffered judgment as such for 810 18. This 
suit was afterwards brought to trial and the plaintifls recovered 
a verdict for $13 12, the Justice having charged the jury, if they 
found defendant indebted for a larger sum than the ju^lgment 
against hira as garnishee, they might find for the plaintiff for 
such excess. 



~T trnw 
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School Distbict v. Towhbbip of Albxc. 



D P. Foot for Plaiitiff. 
T. Bromseau for Defendant. 

B^ the Court, Sutherland, J* — The pendency of the proceed- 
ings against defendant as garnishee, iiv'hcn this suit was brought^ 
is insisted on as a bar under the general issue. § 4796, C. L. 

As the plaintiif ^s right is limited to recover the excess and 
he is at liberty to recover that at same time, (^4797, C, Z.,) the 
pendency of the proceedings against the defendant as garnishee 
is at most only a temporary suspension of the right ot action. 
Is this a good defense to the merits ? I think it should have 
been pleaded in abatement, for it only suspends the right of 
action, and does not take it away altogether. Green's Pr,, 
§§32o, 350; Ptrciral vs. UicIcey^lS John./Zbl ; 19 Wend., 207; 
2 Mirh., 178. 

The objection ceased to have any force when the judgment 
was rendered. 

If there was error in the charge of the Justice to the jury, it 

» 

cannut be taken advantage of on appeal. 
Judgment for plaintiff. 



-♦■♦-♦>■ 



School District vs. Township of Albei. 

A suinmoQH nimte retantaltlfon a gireu dny, but not stating the year, may h'^ uiuen«fed aflw 
it:! uiurn bj inserting thf year,ornitiy be treated i«4 tliough tlieyear had l>een specified. 

VTL^D tiriKularterm ofCt^nrt isadjoumed toafatuieday, the time interven ngia to be deemed 
a coil !i nuance of the te'-m, fur return ofproceee. 

Saginaw Circuit Courts Jvue^ 1S60. 

In this case the summons was issued May 1, 1869, retumable 
" 17 ill day of May." The February term adj« urned from May 1 
to M;iy 31. 

Defendant's* counsel move that the summons be quashed, for 
the reasons: 

1. The summons does not state the year when it is returua- 
ble. 

2. The writ is not returnable on the first Tuesday of May, 
nor any day in term. 
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1 

RoaiKS V. Batis and Dunham. 



Gayhrd & Ranchett for Defendant. 

Sutherland, J. — The first objection may be removed by 
amendment, or may be read as returnable May 17, 18(59, 

The second objection assumes what is not true in fact. The 
term continues to final adjournment, for return of process. 



4 » » 



Enoch A. Rogers vs. Andrew Bates and William G. Dunham. 

D. ctit posts on State lands and piled them there. While he wm se enpnged R. bought the land . 
and he afterwards replevied the stAves cut before as well as aftpr tin* purchaHe. BdcL, he 
had no title tothcwe cut prior to his purchase. D.'s posswHion conclusively admlttecl by 
brinKinK replevin. Such possession evidence of title agiiintt a 1 persons except the true 
owner. No con/uxion of good*. EuU of damaga» 

Alpena Cirant Court, October 18, 1869. 

/. ff Stevens and S. C. Draper for Plaintifi. 
t/. B. Tuttle and T. C, Grier for Defendants. 

By the Court, Sutherland, J. — There is no evidence against 
defendant Bates, and there must be judgment in his I'avor for 
costs. 

Defendant Dunham cut and piled, on lands belonging to the 
Stale, a quantity of cedar posts. They were cut and piled im- 
mediately before and after the purchase ot the land by the 
plaintiff, on the 15th day of August, 1867. The posts were 
placed in one long pile. Those cut after the plaintiff's purchase 
were added at one end, and were not otherwise mixed with the 
others. The plaintiff saw the pile of posis on the 14th flay of 
August, and estimated the number piled at 2,500. After his 
purchase he replevied, in this suit, all the posts, 4,400 in number. 
He sold the posts at seven cents a piece, by count, and that was 
proved to be their value loaded on a vessel. They may. there- 
lore, be regarded as uniform in quality and value. 

The plaintiff, at the commencement of his suit, was the 
owner of those posts only that were made after the date of hi 
purchase. The others belonged to the State, if the State electe 
to claim them; or, they would become the property of the 
fendant if the State should prosecute him and obtain satislac 
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for the trespass. He claims to be in possession^ and he had 
performed such acts as would authorize the inference of actual 
possession. The plaintiff, moreover, by bringing replevin, con- 
clusively admits that possession. 

P •s>ession is good evidence of title against all persons except 
the owner. Wmcher vs. Shrewshurt/y 3 tScam.j 283. 

As against the defendant, however, the plaintiff could claim 
all the posts if there had been such admixture, by the defend- 
ant's fault, as would prevent the plaintiff from taking his own in 
any other manner. Stevenson vs. Little^ 10 Mich , 433. But the 
posts were of even value, and the plaintiff was informed of the 
location and number of the posts cut prior to his pdrchase. He 
was able to distinguish, approximately, the identical posts which 
he could claim as his own. 

I conclude, therefore, that the plaintiff is entitled to recover 
in respect to 1,9U0 posts, and must fail as to the remaining 
2,500. For the value of this latter quantity judgment must be 
rendered against him. 

The defendant's posts having been taken on the writ by 
wrong, he is entitled to have them returned in any better condi- 
tion in which they may be at the time of judgment either by 
work on them, by transportation, or by improvement of the 
market value. They having been shown to be worth seven 
cents a piece on a vessel to which they were actually conveyed 
by the plaintiff, the defendant is entitled to recover at that rate, 
with int'orest. 



^ •♦ 



Martha H. Janes et al. vs. Laban Bbach, Principal Defendant, 

Sau'l Yawkey, Garnishee. 

% 

Thi prinriptl flefondant, within four months after the ser vice of the writ of garnishment, ivns 
d«>r]arr'<l n i»Hnkrapt on his own petition. Seldy that the appointment of an anignee should 
be preMiiucd. Held, alse, that such bankruptcy dissoWed the power of garnishment. 

Saginaw Circuit Oourtj 1869. 

R W. a Gage for Plaintiff. 
(7. R. Gage for Garnishee. 
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By the Courty Sutherland, J. — The garnishee filed his petition 
in bankruptcy on the 30th day of December, 1868, less than four 
months fltfter service of the writ of garnishment. In the mean- 
time, judgment against the principal defendant for 8802 82 was 
rendered. It does not appear, unless by intendment and impli- 
cation, whether an assignee in bankruptcy has since been ap- 
pointed. That proceeding follows, of course, the adjudication 
that the petitioner is a bankrupt. If the proceedings were in- 
terrupted and superseded after such adjudication, it devolves on 
the party to prove it who asserts and relies on it. 

It will be presumed, in the absence of showing to the con- 
trary, that the proceedings which follow, of course, after those 
proved took place, include the appointment oi an assignee or 
trustees. 

The question then arises whether the plaintiff in this suit has 
such a vested right in the moneys due from the defendant that 
it could not be displaced by those proceedings. If the plain- 
tiff^s right rests on an attachment or mesne process it is dis- 
placed. The lien which the plaintiff acquires by his proceeding 
arises by the service of mesne process, and it springs into being 
and subsists during the suit on the sam^ contingency and for the 
same purpose as a lien acquired by the seizure of chattels on a 
writ of attachment. It is an analogous right, and it rests on a 
proceeding which may be appropriately denominated a seizure 
•or attachment. In the service of a writ of that name under our 
practice the officer suspends by manual interference the defend- 
ant's possession arid control of the tangible property on which 
it operates. On the writ of garnishtnent the officer summons 
the defendapt, and that act, by the force of the statute, suspends 
in like manner his control over and power to collect the moneys 
on which that proceeding operates. The proceedings being 
identical in purpose and effect, it is immaterial, in the sense of 
the federal statute, that different names are applied to them by 
the local law. 

The proceedings in bankruptcy dissolve the attachment in 
favor of the representative of the estate by force of the Act of 
Co ngress. No intervention by him in that snit is essential to 
t hat result. When it takes place the fund falls back into the 
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bankrupt estate, and would be unaffected by a judgment between 
a bankrupt and a third person assuming to direct it. 

§ 14 of the Act of Congress does not save any liens on cboses 
inaction acquired by service of mesne process; and the priority 
of such a lien le&s than tour months from the commencement of 
the bankruptcy proceedings does not avail if it is a lien or 
right, as the plaintiff's is held to be, arising from an attachment 
on mesne process. 

Judgment for defendant, with costs incurred subsequent ta 
the pleajoww darrien. 



The FiRi^T Conorkoational Society of East Saginaw vs^ 

HcMPHRBY Shaw et al. 

Motion to tu't jwide a Jncl^ment on default for iircguiarity. 

1. S^^rvice of dnclarMtloD Hiid uotice of rule to plead is injffi<-ic>nt to put a defendant on inquiry itt 

re>« pect to in'e|,;n I aritit'H appearing on the face of the reconl, and he should apply vithoot 
delay on 1e»ming that judgment haa been rendered to set it ««ide. 

2. A subsequent request foi time and promise to pay is a wairer of ot>Jections for the irregularf tjr^ 

3. A mistake in the name of the plaintiff after such wairer may Tte corrected. 

Saginaw Circuit Cburi, June, 1869. 

Motion to set aside judgment on default for irregularity. 
Declaration and notice of rule to plead in due form served, but 
rule to plead defective — the word " Society" in the name of 
plaintiff, and name of defendant Aiken, in the title of the suit, 
omitted. After the jutlgment was entered and execution 
issued — about the 9th of June inst. — defendant requested delay 
and promised to pay the debt on the 2Gth ol June. The request 
was acceded to. On the 2i)th June this motion made. 

D. W. a Gage for Plaintiff 

Geo. K. Newcomh for Defendants. 

By the Court^ Scthbrland, J. — The service of the declaration 
and notice of rule to plead was sufficient to put the deiendanta 
on inquiry in respect to irregularities appearing on the face of 
the record. Hindes vs, Tubbs, 10 John. R., 487. The defend- 
ants, on learning that judgment had been taken, were bound tc 
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apply without delay to set aside the irregular proceedings. 
Fletcher i?«. Wells, 6 Taunt., 191 ; 4 Mich,, ISQ; Green's jPr ,439. 
The request for time and promise to pay then made were a 
waiver of the irregularity. Rawes vs. Knight, 1 Bin^t, 132. 

Motion denied, with costs. 

The rule to plead may be amended nunc pro tunc. Jackson 
vs. Young, 1 Cow , 131 ; Close vs. Gillespy, 3 John., 525 ; Chi- 
chester vs, Cande, 3 Cow., 39; Norvill vs, McHefnry, 1 Mich,, 227. 



^ * » 



William L. Webbee, Administrator of the Estate of St^viiev D. 

Saybe, deceased, vs. Elijah Stanton. 

It a plaintiff «lie >K»tween the trial by the Court and judgment, and thejndpnent In entered of 
the actual date when rendered, it is not roid. Suit by the personal representativea of the 
decetiKtKl plaintiff may be liroughton it, and it will be held as conclusive as though it had 
been entered, nunc j>ro tunc, as of the date of the trial. 

Saginaw Circuit Cburt, 1864. 

Wm, L, Webber in Person. 
A, C. Maxwell for Defendant. 

Bj/ the Court, Sutherland, J. — This action is brought to re- 
cover the amount of a judgment in this Court rendered Decem- 
ber 7, 1855, and of a decree for costs made in Chanceiy Decem- 
ber 8, 1854, against the defendant in favor of Stephen D. Sayre, 
now deceased. No question is raised except as to the plaintiff's 
right to recover on the judgment. Sayre died on the day suc- 
ceeding the trial before the Court without a jury, and two days 
before the rendition of the judgni^ent. 

It is insisted for the defendant that the suit abated on the 
death of Sayre, and that the judgment, being rendered after- 
wards, is void. 

V There is no doubt that by the common law a suit abates on 
the death of a sole plaintiff before judgment. 2 Tidd's Prac, 
116; Hitdreth vs. Thompson, 16 Mass. R., 191. 

But as the rule was technical and served no substantial pur- 
pose of justice in cases in which the death occurred after the 
commencement of the term in which the trial was had, Courts 
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have endeavored to save to the snccessfal party the fraits of his 
recovery by resort to the fiction of making all judgments bear 
date ot the first day of term. 1 Burr. Fr., 281 ; 18 Tr«nc?.,653; 
7 Cow., 281 ; 7 Term, i?., 31. Judgments were, however, fre- 
quently delayed until after the term : then, to prevent the effect 
of the death of a party in abating the suit, Courts were accus- 
tomed to allow the judgment to be entered nunc pro tunc, as of 
the date when the deceased party was living, if the party recov- 
ering was then entitled to judgment. Uarle vs. Brown, 1 Wil&on^ 
302; Spaulding vs. Congden, IS Wend.,b4^; Ryghtmyre vs. Dur- 
ham, 12 Wend., 24^; North vs. Pepper, 20 Id., 678; 1 Bac. 
Abr., 15; Tooker vs Duke of Beaufort^ 1 Burrows, 141 ; Trecawley 
vs. Bishop of Winchester, Id., 221, 226 ; Mayor, d:c., vs. Berry, 4 
Id., 2277 ; Goddard vs. Bolster, 6 Me., 427 ; Toulmin vs. Ander- 
son, 1 Taunt., 385 ; Mackay vs. Rhine/and, 1 John. Cos , 410 ; 
Bridges vs. Smith, 8 Bing., 28 ; Green vs. Cobden, 4 Scott, 486 ; 
Key vs. Goodwin. 1 Moore dc Scott, 620. 

The application to have the judgment so entered was ad- 
dressed to the discretion of the Coui't, and unless within the 
statute of 17 Charles J I., was refused, if the delay was caused by 
the laohes of the party or his representatives, or if some preju- 
dice would arise to the other party to which he otherwise could 
not be subject. Freeman vs. Trunah, 12 Com. B., 406; Wilkes 
vs. Ferks, 5 Man. dh Gr., 376. 

The judgment proved in this case was delayed wholly by the 
act of the Court. It was, therefore, an undoubted case tor 
allowing the judgment to be entered anterior to the plaintiff's 
death. It was not so entered ; nor is it within the statute of 
Charles II., as the death did not occur between verdict and judg- 
ment, unless the doctrine of relation to the first day of the term 
is in force. 

The judgment roll, of that system of practice which recog- 
nized that fiction of relation, showed no other date than the 
first day of the term ; and to prevent one party gaining a prefe- 
rence over another by reason of the Court's inability to try and 
decide all the cases in one day, and to overreach fraudulent dis- 
positions of property on which the judgment would be a lien, or 
out of which it could be satisfied, all judgments, in th»j absence 
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of auy otlier date, are deemed to have been recovered on the 
first day of the term. Cuuth vs. Wa/ker, 2 Ldgh^ 268 ; Withert 
v$. Otrter, 4 Grutt, 407. 

That doctrine, however, was held not to apply after a statute 
had been enacted requiring the date ol the judgment entry to be 
expressed, (Lambirth vs. Barringtofiy 2 Bing. N. C, 149,) nor did 
it ever apply, it would seem, if the state of the case was such, 
for any reason oi which the Court was judicially cognizant, that 
judgment could not have been rendered on the day on which it 
would otherwise bear date by rotation, [^wan vs. jBroom^ 3 j5«r- 
rowy i595; Wi/nne vs. Wj/nne, 1 Wilsan^ 35, 42,) or if there was 
any memorandum, or the hke, in the record showing another 
date. 3 6'alk., 212; Afiller vs Bradley, 8 Mod , 190 

It is obvious, therefore, that since our record consists of the 
journal entries and files, each of which has a recognized date, no 
other can by any fiction be substituted. 

Hence, the validity of the judgment in question depends on 
whetlier, if rendered at 'h time when the Court would deem it 
proper to render it, even thoui^h advised then of the death, and 
for regularity would order it entered nunc j^ro tunc^ it shall be 
held irregular because entered at the actual date of the determi- 
nation ; and if irregular, whether it is void or only voidable. 

If Courts have no jurisdiction, by reason of a party's death, 
to render a judgment, then it ought to follow, and would, as a 
necessary consequence, that they would refrain from rendering 
it if the death were seasonably suggested. Courts do not, how- 
ever, decline, in such cases, to pronounce judgment. Though 
they have been accustomed to affix another date to the adjudica- 
tion, yet that ante dating should not be regarded as done to 
hide^ under the sanctity of a judicial record, which cannot be 
contradicted, a fatal defect of jurisdiction. It would be a re- 
proach to any Court to usurp authority and after its exercise to 
conceal the excess of jurisdiction by a false record. By pro- 
ceeding to judgment as they do after the death of a party has 
been suggested, Courts recognize the powefr to adjudge not- 
withstanding the death and the consequent technical abatement 
of the suit. This circuity, while it is a tacit concession of the 
irregularity of a decision subsequent to the death of a paity, is 
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an assertion of jurisdiction; bnt as judgments so rendered might 
sometimes prejudice the rights of one of the parties, or his rep- 
resentatives, or the rights of third persons, it is not a matter of 
course to render them. The course of decisions on that subject 
has clearly marked the boundaries of that discretion which is 
exercised in pronouncing or declining lo pronounce judgments 
nunc pro tunc. It has been usually exercised in granting or de- 
nying a motion to enter a judgment as of a former date. But 
since judgments are not liens upon property until the levy of 
exechtion, the rights of bona fide purchasers and incumbrancers 
cannot be overreached. There are not the same considerations 
as formerly to restrain Courts m the exevcise of this discretion. 

If verdicts and judgments rendered after the death of a party 
were deemed regular, the rights of parties, and ei'pecially those 
of the deceased party's representatives, might frequently be sac- 
rificed because of the absence of any appeal to this £scretion. 
There is, therefore, a peculiar propriety in obliging the party 
who seeks the benefit of the judgment to move for regularity in 
such form as will bring tlie fact of the death to the notice of the 
Court. 

A judgment entered after the death of a sole plaintift is, con- 
sequently, irregular in a technical sense unless it occur between 
vtfrdict and judgment. On a motion to set it aside, the Court 
wo'Ud treat it like other irregular proceedinjfs. If no rights had 
been violated, or, in other words, if it were a case in which the 
Court would proceed to judgment aft-jr the suggestion of a par- 
ty's death, and permit it to be entered nunc pro tunc, the judg- 
ment would be vacated only to be entered again or" a prior date 
as in a proper case to be prosecuted or defended, under the stat- 
ute, by representatives. 2 C, //., ^ 4204 ; tSfukuty vs, /?ari's, 17 
Pick., 169; Sprongstiadrs. Juyne,\ Cbw;., 423. 

If a motion were made in the case in which the judgment in 
question was rendered, I cannot doubt it would have resulted in 
the judgment being vacated and re-entered of the 4th day of 
December, 1855, \then trial took place. The plaintiif was then 
entitled to judgment, and the persons entitled to succeed to his 
rights should not sufi'er by the delay while the case was under 
advisement. All parties who could move to set it aside or have 



UtCUIOAN NISI PRIUS GASE3. 101 



Obtmah v. Dustim. 



a review on error are concluded by that judgment in any collate- 
ral proceeding. As to them, it was only voidable and good 
until set aside or reviewed. 

2 Bac. Abr, lit. Error A ; Cro. Elir. 199 ; Warder vs, Tainter^ 
4 Watts, 270, 280 ; Griswold vs. Stewart, 4 Cow.^ 457 ; Jackson 
vs. Rohiyis, 16 John. R., 537; Jackson vs. Ddancy, 13 Id., 537. 

Judgment ior plaintiif for $1,066 55. 



♦ • » 



Charles L. Ortman vs. Selaii Dustin. 

As the tnio cuuac of action i« required to bo stated in the affidavit to hold to bail onacapla^ 
the ac eiiam in only a formal part of the writ. 

A CHiiias returnable out of term in irregular, and will uot be amended. 

If A v^pias, in a case uot arisinjs^ upon contract, \a executed before an order ia indorsed fixing th« 
sum in which ttie defendant may be let to ball, it will be set uside. 

Soffinato Circuit Court, 18G7 . 

D. W. a Gage for Plaintiff. 
J. J. Wheeler for Defendant. 

By the Court, Sutherland, J.— A motion has been made to 
set aside the capias issued in this case on the grounds — 

1, That it does not sufficiently state the cause of action. 
The writ requires the defendant to be arrested to answer to a 
hill tiled in this Court against him by the plaintiff in a plea of 
trespass on the case ^^ for damages other than those arising upon 
contract." 

The practice in cases of capias shows some curious features 
that mark the successive steps taken in legislation for security 
against oppressive arrests. 

At an early period in England a defendant might be arrested 
and held to bail ior any sum ol money without any affidavit that 
it was owing or due, and without any statement of the cause of 
action in the writ. Tidd?s Pr., 81, 144. A statute of 13 
Charles II. enacted that no person arrested on a bailable writ or 
process should be compelled to give security for his appearance 
in any penalty exceeding £40 unless the certain and true cause 
of action was expressed particularly in the writ. The statute 12 
George I. enacted that in all cases where the cause of action 
should not amount to £10 or upwards, and the plaintiff should 
proceed by process against the person, he should not arrest or 
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cause to be arrested the body of the defendant, but serre him 
personally within the jurisdiction of the Court witti a copy of 
the process with a notice indorsed of the intent and meaning of 
such service ; and where the cause of action amounted to £10 
or upwards, an affidavit of the cause of action should be made 
and filed, and the same, sworn to, was required to be indorsed 
on the back of the process. The ac etxam clause in the writ ori- 
ginated under the first mentioned Act, and the affidavit to hold 
to bail under the other. After the enactment of the statute re- 
quiring the affidavit the ac etiam was still retained. The New 
York statute required the first, namely', the statement of the 
cause of action in the bailable capias, (2 R. S,, 348, ^ G,) and 
gave a right to hold to bail, of course, without affidavit or a 
Judge's order, in nearly all cases, until the Act to abolish im- 
prisonment for debt. The defendant could compel the plaintiff 
to make affidavit of the cause of action by application to mitigate 

the bail. 

Our statute contains no direction that the cause of action 
shall be stated in the writ, except it is required to be in the form 
heretofore in use in this State. ^4112, C. Z., and there is an 
implication contained in ^4119. 

Inasmuch as the true nature of the plnintiff's claim must be 
stated in an affidavit annexed to the writ, the ac etiam is no 
essential advantage to the defendant. It is a formal part of the 
writ as it has been used in this State, but the omis.sion niav be 
cured by amendment. 

2. It is contended that the capias is void for being made re- 
turnable out of term. 

It has been uniformly so held by the Courts in England and 
this country so far as I have been able to a.<»certain in the exam- 
ination I have given the subject. Jhinn vs. Thomas^ 2 John. /?., 
190; Parwns vs. Loyd, 3 Bi7«., 341; Cramer vs. Van Ahtyvf\ 9 
John., 386; Miller vs. Gregory , 4 Cow., 504; Ktrnxcorthy vs. Pep* 
piat, 4 B. and Aid., 28S; Osborne vs. Taylor, 1 Chitfy, 400. 

The statute of New York that process on which any defend- 
ant shall have been arrested shall not be amended in the return 
day is in affirmance of the good sense of the rule on which 
Courts had acted. 
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The statute allowing amendments in form or substance for 
the furtherance of justice has never been construed as either re- 
quiring or permitting all amendments that would tend to ad- 
vance the purposes of the party asking for them. Though the 
statute is very broad, the practice of the Courts has fixed prac- 
tical limits. 

This objection must be held well taken. It would determine 
this motion if not waived; but as a third point was discussed by 
counsel, I think it proper to decide that also, namely, that there 
was no order to hold to bail. 

The English and New York practice, with reference to 
which this question has been discussed, allowed a capias, or 
other process, to be issued in form requiring the arrest of the 
defendant in two classes of cases — those in which he could be 
held to bail, and those in which he could not. In those in 
which special bail could not be required the process amounted 
to little more than a summons. Under the New York Revised 
Statutes no arrest could be made on a non-bailable capias, and 
the Act abolishing imprisonment for debt was held not lo abol- 
ish it. Hay ward V9. Hoyt^ 9 Wend.^ 483. Such a capias, how- 
ever, was sufficient for the commencement of an action. Patter' 
pm vs Barker^ 2 Hill^ 5G0. 

In our State a capias is authorized only for the arrest of the 
defendant. It is a compulsory means not only of obtahung his 
appearance, but it secures the custody of his body to satisfy the 
judgment. 

The practice referred to, from which ours is derived, required 
the ac etiam and the affidavit of the cause of action to render it 
a bailable process. If they were omitted, or there were any 
irregularity in the proceedings in respect to them, or if the 
capias were employed for actual arrest and holding to bail in 
non-bailable actions, the writ would not be set aside, but the 
defendant would be discharged on common bail, or by indorsing 
his appearance. 1 Grah. Pr., 550. 

Under our practice, if the arrest and special bail cannot both 
be required, a capias cannot be issued. There is no non-bailable 
capias. Green's Pr., ^115. 
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Onr statate provides several modes of commencing suit, and 
capias and summons are original writs. The former is appro- 
priate and issuable only in certain specified cases. The Legisla- 
ture has undertaken to regulate the commencement of suits, and 
to specify the modes, which implies a negative of any other 
formerly allowed. 9 Wend., 483. The maxim " exprefuo ttnius 
est exclmio alterf'us*'' applies. It is provided in 1^4121. C. X., that per- 
sonal actions may be commenced by capias ad respondendum in 
cases of claims for damages other than those arising upon con- 
tract express or implied where an order for bail shall be indorsed 
on the writ by a Judge of the Court from which the writ issues, 
or a Circuit Court Commissioner, directing the amount in which 
bail is to be taken. 

It is apparent from all the provisions of the chapter contain- 
ing the foregoing section that the order to hold to bail must be 
procured before the writ can be executed by the arrest of the 
defendant. It the order can be procured after the arrest of the 
defendant, and after the return of the capias, it can be employed 
very oppressively. Until such order is made no bail can prop- 
erly be taken. 

The service in this case preceded the making of the order 
(the order was not made until after the return day), therefore, 
the proceeding was irregular; and since a capias cannot be used 
as a summons, or to procure the appearance of the defendant, 
without bail, like a serviceable or non-bailable capias of the 
Englij^h system, the consequence of the irregularity is not, as 
under that system, to make the process operate as another mode 
of commencing suit, and that the defendant be discharged on 
giving nominal bail, but must be set aside, with the subsequent 
proceedings founded thereon, unless the irregularity has been 
waived. The defect cannot be removed by amendment. 

Giving bail to the Sheriff, under this writ, was no waiver of 
the defect. It was no recognition of this writ, for it provided 
for no discharge on bail. Nor was giving such bail an appear- 
ance. 

The motion must be granted, with costs, the defendant 
stipulating not to bring any suit against the plaintiff or the 
Sheriff:- 
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John Canfield and Edmund Canfield vf. The Brig City of 

Erik. 

A log boom lo a navlgftble river la not, jmt «e, a nalaanc«, but may be built and maintained . 

The maeten of Teeeels and managers of booms must each leave to the* other all the space 
which the necessities of the case require. 

The Circuit Court has Jurisdiction in cases against vessels to recover damsges for the 
breaking of booms and the consequent escape and loss of logs. 

McmuUe Circuit, December, 1889. 

On the evening of the 4th of June, A. D. 1868, the brig 
City of Erie on entering the port of Manistee, in tow of the 
tug American Eagle, broke and entered the boom of the com- 
complainant, situated on the south bank of Manistee river, car- 
rying away a portion of the piles and lumber of the boom, 
whereby a portion of the logs stored therein escaped and were 
lost, eto. 

The plaintiff claims that through the misconduct, negli- 
gence and want of skill and attention on the part of the master 
and employes of the brig and the unseaworthiness of her rud- 
der, the brig was deflected from her due and proper course and 
turned into the boom, and that the master well knew of the 
defects in the rudder. 

The defendants deny any want of care or skill on the part of 
of the persons in charge of the boat. <fec. ; and aver that the boat 
was engaged in transporting lumber from Manistee to Chicago^ 
and was on her due and proper course at the time of the colli- 
sion ; that at the time of the alleged olfense, the boom and logs 
extended to the middle of the river and unlawfully obstructed 
its navigation ; that if there was any damage done by the brig, 

it was unavoidable and caused by the darkness of the night, 
17 
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the action of the elements and the location of the boom and 
logs, which were so placed bj the complainant as to serioitflj 
obstruct, hinder and damage the nayigation of Manistee river 
and harbor, block up the channel and render it difiScult and 
sometimes impossible for vessels to pass and repass as they 
otherwise might do, and that at this particular time there were 
other vessels and scows in the river and harbor, which increased 
the diiHcultjr ; that the master and emplojes oi the brig did 
all that could be done to avoid the collision or loss irom it, and 
that if the complainants suffered loss or injury, it was entirely 
the result of their own wrong and illegal acts. That the Court 
has no jurisdiction of the caese, for the reason that the law 
under which it is brought is contrary to the Constitution and 
laws of the United States, and thai the United States courts 
have exclusive jurisdiction in such causes of action. 

Bi/ the Court, Rahsdell, J. — The matter of jurisdiction hav- 
ing been submitted to the Court on stipulation, and a decision 
thereon rendered before the trial in favor of the jurisdiction of 
this Court, it is unnecessary to repeat that decision here ; there- 
fore I shall proceed to an examination of the facts and circum- 
stances set forth iu the complaint, and answered and brought 
out by the evidence upon the trial. 

Section 25 of the Act under which this suit is brought reads 
as follows : 

" The trial or hearing shall be by the court without a jury, 
unless a jury be demanded by either party, by filing the demand 
five days before the time lor which the notice shall have been 
given, and serving a notice of such demand upon the adverse 
party." 

Neither party having demanded a jury as provided by this 
section, the case came up for hearing before the Court without 
a jury, partly upon depositions of witnesses taken before com- 
missioners, and partly upon the oral testimony of witness in 
open Court. 

The first question to be considered is, did the brig City of 
Erie break and enter the boom of the complainants, as charged 
in the complaint ? 
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The testimony of all the witnesses present on that oocasion 
leaves no doubt upon this point. 

The next question is, were the boom and logs wrongfully 
there ? If so, the accident was from the complainant^s own 
wrong, and they cannot recover ; but if the boom and logs 
were lawfully there, then they are entitled to the same protec- 
tion from the trespasses ot passing vessels as any species of 
water-ciait would be in a like lawful relation. 

Waters like these are declared public highways, not for the 
particular benefit of A or B, who may chance to own a vessel, 
but because the necessities of commerce require it, and the 
whole country, as well as that in the immediate vicinity, is ben- 
efitted by it. It is a public necessity, aud therefore a public 
right. ' 

The same public necessity which declares these waters to be 
public highways, has induced the Supreme Court of this State 
to decide all the streams ot this State capable of valuable float- 
age public highways for that purpose. In the case of Moore v%, 
Sanborn atid others, 2 Mich», 519, Judge Martin, in giving the 
opinion of the Court, says : '* This principle is one of vast im- 
portance to this and all new States. We have a large territory 
yet undeveloped, rich in forest and mineral wealth, washed by 
vast bodies of water upon three sides, aud threaded by innum- 
erable streams, which are capable of navigation, many of which 
are, and many others of which may be, made serviceable in 
developing its resources, — ^and with a commerce already estab- 
lished, rivaling in extent that of some of the Atlantic States, 
and rapidly growing under the iufluence of increasing popula- 
tion, settlement and wealth, it is of the first importance that 
the right of the public be recognized to the free use of all 
atreams susceptible of valuable floatage. In this commerce our 
lumbering interests sustain and will continue to sustain an im- 
portant part, and their success will depend to a vast if not 
entire extent, upon this principle. Indeed, a moment^s reflec- 
tion will convince us that a liberal application and retention of 
the common law rule and its adaptation to our condition and 
wants lies at the bottom of this branch of our trade. * * 

The servitude of the public interest depends rather upon the 
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purpose for which the public require the use of its streams than 
npoD any pnrticular mode of use, and hence, in a region where 
the principal busines is lumbering or the pursuit of any partic- 
ular branch of manufacturing or trade, the public claim to a 
right of passage along its streams must depend upon their 
capacity for the use to which they can be made subservient. 
In one instance, perhaps, boats can only be used profitably from 
the nature of the product to be transported, whilst in another 
they would be utterly useless upon many of our streams, 
although of sufficient capacity for navigation by boats, they are 
never seen — whilst rafts of lumber of immense value, and mill 
logs which are counted by the thousands, are annually floated 
along them to market.'' These rights, as expressed by the 
Supreme Court, are based upon the public necessity and occa- 
sion for such use. This public right of floatage along our 
streams would be entirely valueless and unavailable without 
the further right to store or boom the logs along the river 
banks and in the natural harbors at their mouths. This further 
right follows as a corollary to the major proposition laid down 
by the Supreme Court in the case just cited, and is based upon 
the same principle. 

This right andjthis necessity were recognized by the Legis- 
lature when it adopted Act No. 221 of the session laws of 
1863. This statute establishes no new right so far as interfer- 
ing with navigation upon our rivers is concerned, but is simply 
declaratory of a common-law right already existing and exer- 
cised — co-extensire with the right to navigate, and of equal 
public importance. 

Manufacturing and shipping interests are identical, and th« 
interest of the public is equally with each. The true and only 
rule which can be given for the government of both interests 
is this : £ach must leave to the other all the space which the 
necessities of the case require. 
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Hesse vs. Knippel. . 

A phyalcian la not a warrantor or Inanrer of a caae. Hia only contract la to treat the caae 
wltli reaaonable diligence and aklll. 

One who profeaaea to adhere to a particular achool of practice mnat come np, at leaat, to Ita 
areragn atandard, and mnat be Judged by Ita teata and In the light of the preaent. 

A greater degree of care, in reapect to human life, la required than in relation to property. 

Soffinaw OurcuU, March, 1870. 

Charge to the Jury^ hy SUTHERLAND, J. — In this case the 
plaintiff was employed as a physician by the defendant to treat 
his wife immediatey after child-birth. He treated her and is en- 
titled to receive therefor $32, unless it appears from the testimony 
that he does not deserve any compensation by reason of failing to 
perform his professional duty. 

The defendant defends solely on the ground that the plaintiff 
did not perform his services as a physician, with due care, dill- 
genre and skill ; and that by reason of such carelessness, and want 
of skill, his services were of no value. 

To decide whether the plaintiff failed in his duty, it is im- 
portant that the jury have as definite a rule as can be given in 
respect as to what is required. . 

A physician is not a warrantor or insurer of a case ; and he is ' 
not to be tried by the result of his remedies. His only contract 
and duty is to treat the case with reasonable diligence and skill. 
22 Perm. St. 261, 3 Wise. 416. Be is bound not only to use such 
skill as he has, but to have, and to employ a reasoable degree of 
it. 31 Barb. 534. While the law will not countenance quackery, 
it does not require the most thorough education, nor the largest 
experience. One who professes to adhere to a particular school 
of practice, must come up at leabt, to its average standard, and 
must be judged by its tests, and in the light of the present day. 
Shear, and Red. an Negl. pp 490-2, ^ 435. 437 

It is not claimed that the plaintiff did not possess the requi- 
site skill; but only that he did not use it. 

What is reasonable diligence and care, in a particular case, 
depends on its circumstances; on the occasion for exertion which 
these circumstances suggest to avoid possible evils, depends on 
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the serious character of those evils if thej are permitted to occuTi 
and the immincDce of the danger. A disease known to be rapid, 
or a condition known to be critical and dangerous, will require 
more instant and caref\il attention and application of remedies 
than one comparatively harmless, and only requiring good nursing. 
lil ^ 438. 

The common law has a peculiar regard for human life ; and 
for this reason exacts a greater degree of care in respect to it, than 
in relation to any mere matter of property. Accordingly, the law 
requires from all persons, including those who render gratuitous 
services, at least, ordinary care for the safety of life, from those 
who render services for compensation, great care 82, Barh. 657. 

These are general principles. They may be stated more 
definitely in connection with particular cases. 

A physician employed to take eharge of a woman in child-bed, 
has two general duties to perform with care and diligence : first, 
to ascertain and keep informed as far as practicable, of the condi- 
tion of his patient; and, secondly, to direct the administration of 
suitable remedies to promote recovery. 

/ The first duty, that of ascertaining the condition of the pa- 
tient, is not an absolute duty, but a duty to use the means and 
methods for that purpose, sanctioned by science and experience, 
as understood by well-instructed practitioners of the same school ; 
and tn pursue the inquiry and examination with reasonable thor- 
oughness. He is not answerable for the errors of an enlightened 
judgement ; but he cannot interpose his judgment contrary to 
that which is settled. lie must apply, without mistake, what is 
settled in his professson. He cannot try experiments with his 
patients to their injury. Shear, ami Red. an XfujL § 440 ; 19 
Pkk.^ZZ\ 11 Barb.Z^l. 

We are reminded by the evidence showing the groat complex- 
ity of the human organiFm, that "we are fearfully and wonder- 
fully made." Every present or threatened derangement is noi 
at once manifest ; certain conditions may be readily ascertained ; 
others must be inferred, arrived at by reasoninp; judpment must 
be exercised. 

What are safe conditions of a woman just delivered of a child, 
have been stated with unanimity and precision by the experts. 
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There is required, first, the complete removal of the j>7arni(a, with 
the asual membranous attatchments, and secondly, prompt meas- 
ures to prevent all excessive loss of blood. It is agreed by all the 
witnesses that at the plaintiff's first visit, he promptly arrested the 
flow of blood ; but it is insisted, on the defense, that there was a 
subsequent loss, impoverishment, or poisoning of blood, in conse- 
quence of the first requisite not being duly attended to^ 

When the physician has an opportunity to examine the 2)la- 
c^nta discharged, it is conceded that by inspection, he can decide 
with certainty whether it is intact, or any part detached, so that 
further examination is required ; and it is agreed on all hands 
that this means of information is very important. If this is 
neglected, or is impracticable, other satisfactory tests may be 
resorted to. 

The jury will have to decide whether the plaintiff was in this 
part of his duties reasonably diligent. Was he prevented from 
examining the phvrutu^ by its removal beyond his reach, before 
his arrival; or was he so informed, in answer to his inquiry for 
it ? If so did he diligently pursue his investigations otherwise, 
by acting on the information from the inidv\ife, and the result 
produced, and the condition ascertained by abdominal manipula. 
tions? If he pursued his examinations far enough to form a 
reliable judgement, or such as thoroughly educated physicians 
would ordinarily, under like circumstances, form and act upon, he 
cannot be held responsible for coming to an erroneous conclusion, 
though other tests might have been used, and were not. 

The same rule of duty applies to his subsequent oversight of 
the case. And his treatment of the patient otherwise, in all the 
stages of the illness, including the application of remedies, must 
be characterized by reasonable care and competent skill, tried by 
the average standard of educated practitioners. 

If the patient died from the effects of a \o<% of blood at the 
time of delivery and afterwards, or the failure of medicines, or the 
omission of medicine to reinvigorate her ; still, if the pliantiff 
used reasonable care and diligence, considering the nature of the 
case, and the general state of medical kno\i ledge and experience, 
he performed his duty, notwithstanding the result. So the jury 
should find that in some part of the plaintiff's treatment there 
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was a want of diligence or skill, but the prejudicial effect was 
slight and temporary, and was not the obstacle to the recovery of 
the patient, and did not contribute to her death, it may be disre- 
garded. It is a self-eyident proposition that negligence which 
does no injury, cannot be the basis of an action, nor detract from 
the value of otherwise meritorious services. 

On the other hand, should the jury find that the defendant's 
wife was in a condition, from time to time, which the plaintiff 
could have ascertained by reasonable diligence :»nd skill, and he 
failed to ascertain her condition ; or, after having learned her 
condition, if it appears that by a diligent exercise of reasonable 
skill, in the use of remedies well known to educated physicians, 
he could have saved the patient, and by failing in this due admin- 
istration of remtdies, his treatment was unsuccessful, he cannot 
recover. 

A verdict was rendered for the plaintiff. 



TuE People vs. Edward Dillard. 

1. Amendment of information allowed after new trial granted. 

2, The amended Information dcecribed the contents of a bank check, ffdd^ that parol 

eTidenco might be given by the pro«ecution of its contents without notice to produce 
or acconnting for its non^productlou, it appearing by tost Imoiiy of prosecutor that the 
check had been obtained from him by prisoner by false pretences, and that he (pros*- 
euior) had nerer since seen it. 

BougkUm Otrcuit^ Jamuayy 1^0. 

The respondent was charged in the information with 
" obtaining Irom John Betgir fifty dollars lawful money,'* by 
certain false representations, ifcc, under Act No. 164, S. L. 
1867. 

The proof showed that the property actually obtained from 
the prosecutor by respondent, was a check of that amount 
drawn by an officer of a corporation upon a bank in Houghton 
county. The jury found the prisoner guilty, contrary to the 
charge of the Court upon this and other variances betw*5en the 
allegations of the information and the evidence upon the trial. 
A new trial was granted. Thereupon the prosecuting ofiicers 
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asked leave to file an amended information, charging the 
respondent with *' obtaining a certain bank check of the value 
of fifty dollars, the property of/' Ac. 

It appeared from the return of the evidence taken on the 
preliminary examination, tliat all of said evidence showed that 
it was a "bank check ^' and not 'money" that had been 
obtamed from the prosecutor. 

The Court permitted the amendment to be made, in view 
of the fact that the respondent was fully apprized by the evi- 
dence on the preliminary examination that he was charged with 
obtaining a bank check, and not money, (as the original infor- 
mation erroneously alleges) he cannot be taken by surprise by 
the amendment. The allowance of the amendment could do 
the respondent no injustice, and the Court was of opinion that 
this case was within the statute of amendments. 

On the second trial on the information thus amended, the 
people having proved by the prosecuting witness that the 
respondent, at the time and place, and on the representations 
charged in the information, obtained from him a bank check 
worih the srum of fifty dollars, and that the witness had never 
since that time seen it, were further proceedings to pn-ve by 
him the contents of the same as set out in the information. (It 
had appeared in evidence that the bank on which the check 
was drawn, in the regular course of business, returned to the 
drawers of them, checks presented and paid.) To this proof 
defendant's attorney objected on the ground that the contents 
of a written instrument could not be proved by parol — citing 
numerous authorities, and arguing that the people were bound 
to produce the check or account for its absence, especially 
since it appeared in proof that the check, if paid, would come 
into the hands of the drawer of it by the regular course of 
business ; that no efibrt is shown to have been made on the 
part of the people to obtain the check either at the bank or 
from the drawer. 

Counsel for the prosecution contended that the instrument 
sought to be proved, being shown to have been delivered to 
respondent, its contents might be proved by parol, without fur- 
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ther acconnting for its absence, or giviog notice to prodnce it, 
citing People vs. Holbrooke 13 Johns, 90. 

Hvhhell iSc Chadhoume for the People. 
Dan. IT. Ball for Respondent. 

B^ fJie Courts O'Gradt, J. — The evidence is admiPsible, the 
presumption now being that the check is in respondent's pos- 
session. When lapt seen it was in his hands. It will be pre- 
sumed he still has it. Nor is it necessary for the people to call 
the officers of the bank to show its payment or non-payment 
there. The information gave respondent notice to produce the 
check. The ease of The People vs. Holhrook^ cited by counFcl, 
is conclusive upon this point. See, also, Hardin vs. Kretsinyer^ 
17 Johns, 293 ; People vs. Smith, 20 Johw^. 63. 

It appeared in evidence that the drawer of the cheque had 
sufficient funds in bank to meet it at the time respondent 
obtained it and long afterwards. 

At the request of the prosecution, the Court charged the 
jury, among other things, as follows : 

" If by the act of the defendant in obtaining the check (pro- 
vided the jury finds the other fact necessary for conviction), 
complaining witness suifered loss, then the defendant may be 
convicted though he derived no benefit from his fraudulent act ;" 

— and retused the following request of the defendant's 
counsel : 

"If defendant received the check in the manner alleged, and 
still holds it, it is harmless in his hands, and unless the jury 
find from the testimony that defendant negotiated the check or 
received money on it, or some benefit from it, he must be 
acquitted ; citing Pr/jJc vs. Stcne, 9 H>nJ., 182 " 
Defendant was convicted. 



Stephen Paddock vs. Evi Smith. 

Whri the Sheriff lerlee a writ of attachment npon property but ti noable to find the 
defendant, he has till the return day to cniible him to make per»onal lenice of tba 
writ ; and an actual retam before that day la premature. 
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If; bowerer, b« return the writ * not penonally aerred ' before the " return daj," and the 
plikintiff within thirty 6mju after the ** return day ** gire notice by adTertliement aa pio- 
▼ided by } 4760 C. £., and rabeequently file hie declaration in the caee, after making 
pfoot of ioch publication, the writ will not be qnaehed or dismieied nor the lubeequent 
proceeding! let aaido in conaequence of luch premature return, nor (under { 4700, C. £.,) 
by reaeon of a defectire Jurat to the affidarit of publication, when It ii satiaiiMtorily 
explained at the time the motion ie heard, so that it may be corrected. 

In this cause the writ of attachment was issued and the 
proper affidavit was made and attached thereto, Oct. 15, 1669 
the writ being made returnable on Tuesday, the 2d day of 
Nov., 1869. 

The writ was returned and filed with the clerk by the Dept. 
Sheriff, Oct. 18, 1869. Served by a levy on real estate of the 
defendant, but returned '^ defendant not found." 

On the 12th of Nov., 1869, the plaintiff caused a notice of 
the attachment to be published, under i 4759, C. L., and on the 
28th of Dec, 1869, filed affidavit of publication commencing 
on the 12th day of Nov., 1869, and ending on the 24th day of 
Dec, 1869, but the jurat, by mistake, as it afterwHrds appeared, 
was dated Dec. 17th, instead of Dec 24, 1869, the time where 
it was last sworn to ; the printer having first sworn to it one 
week too soon, and afterwards, when resworn, the jurat was 
left unchanged and it was so filed. 

On the 28th of Dee., 1869, the plaintiff filed declaration 
and caused an entry to be made of the defendant's nppearance. 

On the 14th of Feb., 1870, defendant appeared ppecially for 
the purpose of making the motion, and moved the Court to 
quash the writ and dismiss the attachment, with costs, under 
§ 4759. C L, 

The plaintiff, by leave of the Court, filed affidavits showing 
that the affidavit of of publication was sworn to on the 24th 
of Dec, 1869 ; it having before being filed been sworn to once 
before, being a week too soon, and on being discovered, was 
kept over one week longer, and the publication of notice con- 
tinued in the newspaper another week, and on the re-swearing 
of the affiant the notary neglected to alter the date of the 
jurat ; and on motion of plaintiff's attorney, the officer was 
allowed to amend the jurat in accordance with the fact, which 
was thereupon done ; and the plaintiff opposed these facts, in 
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conneotion with the papers and proceedings in the case, to the 
motion of the defendant. 

M, S. Bowetiy Defendant's Attorney, for the motion. 

Parsons dh Pratt, Plaintiff's Attorneys. — Contra. 

By the Courts Upson, J. — ^Jurisdiction of the action in the 
first instance was obtained, if at all, by the making and 
attaching the necessary affidavit to the writ, under the statute. 
^§ 4742, 4743, C. L. 

Whether the Court can legally continue to exercise that 
jurisdiction, depends upon the taking of the proper steps after 
the first. The notice is not necessary to give the Court juris- 
diction of the action at the commencement. But when juris- 
diction has been obtained, the subsequent proceedings, and 
especially those for the giving notice to a defendant not served 
with process, must conform to the law in order to authorize 
the exercise of its jurisdiction by giving judgment ; and the 
statute in thin State, in case of neglect to publish notice, 
requires the attachment to be dismissed with costs ^ 4759, C. 
L, ; Drake on AttachmmtSy ^§ 436, 437. 

Mr. Drake, in the sections above quoted, says that want of 
such conformity will be error and a good ground for reversing 
the judgment of the Court, but will not make the proceedings 
void ; but under our statute, the Supreme Court, in King vs. Har- 
rington, 14 Mich.^ 532, intimate that where the defendant is not 
served with process, the publication of notice is necessary to 
enable the court to obtain jurisdiction, and, also, that a return 
by the sheriff before return day is premature, as he could not 
know but that the defendant might be found by the return day. 
By the affidavits filed and amendment now made, in this case, 
the proof of publication appears to be sufficient, and although 
the return by the sheriff was premature, yet we fully concur 
with the views of the Court as expressed in the case of Scud- 
der vs. York et al, 1 Mich. Nisi PriuA^ p&ge 35, viz. : "As the 
writ, in contemplation of law, is not to be considered as re- 
turned, until the ^ return day ' thereof, if the defendant should 
come within the officer s bailiwick before that time, it would be 
the duty of such officer to serve his writ \ and though he may 
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have actually deposited it with the clerk, I can see no reason 
why he might not, in such case, take it again for seryice." 
Doubtless the more correct practice would be for the officer to 
retain the actual possession of the writ until the return day. 
Motion denied. 



LaFayette W. Lovell vs. Adam Bartholomew, et al.^ Principal 
Dpfrndants, and The Michigan Stats Insurance Co., Gar, 
ntshee, * 

Wbxbk gamifhee proceedings are dlicontfniKd by the filing of a bond In punuance of th« 
proTldona of Act 175, Sest. L. 1867, p. 228, the plaintiff is not entitled to tax as cost! 
an attorney fee In sncb proceedings. 

Kalanuuoo Circuity JToreA, 1870. 

Original suit commenced by declaration. Judgment against 
the defendants in the main action by default. Before default 
entered, the principal defendants filed a bond in pursuance of 
the provisions of Act 175, Sess. L. 1867, p. 228, conditioned to 
pay any judgment that might be obtained against them in the 
action. The proceedings of garnishment were thereby discon- 
tinued. The plaintiff's bill of costs in the garnishee proceed- 
ings contidned an item of $15, as an attorney fee, as on default. 
The clerk submits to the Court the question : '^ Can this be 
toxed ? " 

May dh Buck, for Plaintiff. 

Brown, J. — At common law, costs were not recoverable by 
either party, eo nomine. The only way in which a plaintiff 
could recover costs, was by having his expenses included in the 
verdict for damages. When the verdict was in favor of the 
defendant, or the plaintiff was nonsuited at the trial, he was 
without remedy for expenses incurred. The plaintiff was 
amerced pro faho clamore sntCj but the amercement was given to 
the King. Bull on Costs, 2 ; 2 Arch Pr, 281. As costs, then, 
are awarded only by statute, and as the statute fails to provide 
for the item referred to, and claimed in the bill, in this class of 
cases, the same cannot be taxed. 
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W. McEwAN, Executor of John Fraser, deceas^d^ vs. Thi 
Western Insurance Co. Buffalo, N. Y. 

Z. procured a policy of innirance for 1600, and canted to be inMrted a claase, that In caae 
of a loee it ihould be paid to F. It provided alao that if aoy change takes place in the 
title, or poeseaeioD, of the property, whetiier by sale, leaae, legal proceaa, Jndidal decree, 
or voluntary traniler, without the aaeent of the i Company, the policy to be Told. After- 
warda, before loee, Z. lold and conveyed an undlrided half intereat in the property to B. 
Held, it rendered the policy void. 

aagHuw OSroiit Omrt, AoeemAer, 18tt. 

DemuiTer to Declaration. 

It appeal's by the declaration, that on the 22d day of Sept., 
1866, the defendant insured Lewis Zagelmyer against loss by 
fire, to the amount of $500, on a building in the city Saginaw. 
The defendant endorsed on the policy, at the time that it was 
issued, as follow : '* It is agreed, in case of loss, the insurance 
efiected by this policy is to be piud to the estate of James 
Fraser, deceased." 

James Fraser in his lifetime held a mortgage on the innured 
property, executed by the insured \ and, by a provision in the 
mortgage, the mortgagor was to procure insurance on the 
property for the benefit of the mortgagee, to the amount of 
$500. On the division of the James Fxaser estate, that mort- 
gage passed to John Fraser, as one of the heirs-at-law, and, on his 
decease, to the plaintiff, as his executor. The policy contained, 
among others, the following condition : ^^ If the risk be increased 
by any means within the control of the insured ; or any change 
takes place in the title or possession of the property, whether 
by sale, lease, legal process, judicial decree, voluntary transferi 
or the policy is assigned, without the consent of the Company 
endorsed hereon ; or if the interest of the assurrd be any other 
than the entire, unconditional, or sole ownership of the property, 
and is not so expressed in the written portion of the policy, 
* * then, and in every such case, this policy shall be 
void." 

Before any loss occurred, Lewis Zagelmeyer sold and con- 
veyed an undivided half interest in the insured property to 
Herman Bendit, without proouring the defendant's consent 
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Afterwards, before the expiration of the period of insurance 
mentioned in the policy, the property was wholly destroyed by 
fire. 

Wm, H. Sweet for Plaintiff. 

J, J, Wheeler for Defendant. 

By ike Court, Sutherland, J. — The defendant insists that this 
transfer of a part interest in the insured property, without the 
defendant's consent, rendered the policy void under the condi- 
tion of it, which has been quoted. And the plaintiff contends 
that the ^' Fraser estate " should be deemed the insured party ; 
and that no act oi Zagelmeyer could predjudice the insurance. 

Zagelmeyer is obviousely the insured party ; and the sense 
of the contract was that, when a loss should occur, for which 
the defendant was liable, the money should be paid to the Fraser 
estate, for the benefit of the insured. Under such a contract, 
the defendant's liability would be discharged by the failure of 
Zegelmeyer to fulfil the conditions mentioned in the policy. 
Buffalo Steam Engine Works v$. Int. Co. 17 N. Y. 391, 6 Gray 
172. 

The case of Foster vs. Ins. Co., 2 Grray 216, shows how such 
a contract may be placed beyond the reach of the acts and 
omissions of the party holding the equity of redemption, and 
procuring insurance m aid of his mortgage. 

Demurrer sustained. 



Henbt W. Winteb, Flamtff in Error, vs. John Kbichbaum, 

Defendant in Error. 



B. in the Circuit Cosrt, uid also ki«« out garnlshM procew therein, aod gamlaheM 0. 
SahMqnently thereto, bnt prior to the bearing of the gamifhee rait, 0. snee A. In Jne- 
tlce*s Court, and declares against him In aarampeit. A. pleads the " general issne," and 
gives notioe of set-off. C. proTes his claim and A. proyes his set-off to a larger amount, 
and claims Jndgement fbr the balance. O, thereupon gives in evidence the pendency of 
the garnishee rait against blm as a bar to A's claim, and insists no Judgement should be 
rendered against him finr the exoess. The Justloe gave Judgement in favor of A. ftnr 
the balance of bis setoff. C. thereupon raes out a writ of oerUorari to remove the 
•ansa to the dronlt Court. 
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Bdd, that tber« wm do error, uid that the judgment ihoald be efllrmed. 

Branch Cirarit Cbvrtf JVbruary^ 1870. 

Certiorari to Justice Court. 

On the 18th of July, 1868, Winter was garnisheed in the 
Circuit Court for the county of Branch, in the suit oi one 
Joshua Tracy vs. KricLbaum and others. 

He was summoned as garnishee of Krichbaum by summons 
returnable August 14th, 1868. 

July 27th, 1868, Winter sues Krichbaum in Justiee^s Court, 
and declares in an action of assumpsit, to which Krichbaum 
pleads the general issue and gives notice of set- off. August 
12th, 1868, parties proceeded to trial before the justice. Win- 
ter makes proof of his claim, and Kiichbaum proves his set- off. 
Winter thereupon gives, in evidence, the said garnishee pro- 
ceedings pending against him in the Circuit Court, and insisted 
before the justice, that Krichbaum cannot avail himself of his set- 
off against him, pending the garnishee proceedings, and, at all 
events, that Krichbaum can get no judgment against him for 
the balance of his set-off. The justice, nevertheless, allowed 
the set-off to the full amount proved, being greater than Win- 
ter's claim proved against him in the suit, and rendered judg- 
ment against Winter for the balance of set-off found due^ 
Krichbaum, being $26 80, together with costs of suit. 

Winter thereupon brings certiorari^ assigning error in the 
rulings and decissions of the justice as above set forth. It did 
not appear what further action, if any, had ever been taken in 
the Circuit Court in said garnishee proceedings. 

Shipman & Lovtridge attorneys for Plaintiff in Error. 

ParMom and Pratt attorneys for Defendant in Error. 

By th^ Coiirt, Upson, J. — The plaintiff in this suit, having 
brought suit himself in justice's Court against the defendant 
while the garnishee proceedings were pendmg against him, he 
cannot now complain of the defendant because he is in Court. 
If the pendency of the garnishee proceedings would have been 
a bar to a suit brought by the original defendant against the 
garnishee, it would have, also, been a bar to any action brough 
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bj the garnishee against the original defendant ; bnt we do not 
consider that, on the facts in this case, it was an absolute bar to 
a suit, by either of such parties, although, in a proper case, and 
on a proper showing, it might be a cause for a contiuance, or 
for staying proceedings, and, perhaps, in a justice^s Court might, 
in some cases, be a good ground for a plea in abatement, in order 
to protect the rights of the garnishee. The only proof in the 
Court below was the service of the garnishee summonn. return- 
able at a future day, and the garnishoe himself had brought the 
suit which was on trial. The set-oif could only be allowed for 
the full amount proved. The writ of certiorari has removed 
the judgment and proceedings, therein, into this Court, 8o that 
if any judgment has been, or is likely to be, rendered in the 
garnishee proceedings in this Conrt, it has the power, on a 
proper showing, to protect the rights of the garnishee, by t^tay- 
ing proceedings for collection of the judgment in this suit. 

In the Court below, no application for a continuance appears 
to have been made by the plaintitf, in order to await the result 
of the garnishee proceedings, nor did he see fit (as he might have 
done) to discontinue his suit, and, for aught that appears, the 
whole garnishee proceedings may have been abandoned. It has 
been well said in Smith vs. B^atch/t/rd, 2 Lid., 184, that the defend- 
ant's interest may seriously suffer by postponing the securing of 
the gasnishee's debt to him. until his litigation with the plaintiff 
is terminated. The garnishee may be in doubtful circumstances, 
making legal proceedings against him necessary for securing 
the demand ; or, he may be about to remove, or abscond, out 
of the jurisdiction of the Court, or to dispose of his property 
in fraud of his creditors, justifying an attachment against him. 
self ; and yet, if he may plead the attachment in abatement of 
a suit by the defendant against him, his debt to the defendant 
may be entirely lost. The garnishee can he in nowise injured 
by the double proceedings against him ; for no Court, upon 
being duly informed in a proper manner of the fact of the two 
proceedings, would hesitate to take such measures as would 
edectually secure the garnishee against double liability. This 
might be easily done by suffering judgement to be rendered 

against him in the suit, if that were in a condition for judgment 

18 
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before garnishment, and the money to be collected and held 
sabjeet to the attachment. 9 Alabama^ 887 ; 7 c/o., 157 ; 20 
Vl, 139 ; 8 Mass,, 456. DraJce on AttachmentSy ^ 701, and caseB 
there cited ; also ^ 699, and oases there cited, showing when 
garnishment may be pleaded in abatement of susequent suit 
brought by the original debtor in the garnishee proceedings 
against the garnishee. 

The judgement ot the Court below must be affirmed with 
costs. 



ElCMA E Hill, Complainant^ rs. Thomas B. Hill, Defendant 

Is proceedings under 1 8S84 Oomp, Lawt agHlnst absent, concealed and non-resident defend 
ants, an ordet for pnbllcatlon requiring the defendant to appear within two montht ther^ 
after, is not a compliance with the atatnte, and gires the Coort tio. Jorisdictlon OTer him. 
In no case can an order require such a defendant to appear iritfain leas than three mmUht. 

A. Joeqfk CiratU, in Ckaueiy, March H, 1870. 

This was a bill for divorce, filed by the complaiDant against 
the defendant, who was claimed to be a non resident, and who 
was not served with process. An order had been made in the 
case by a Circuit Court Commissioner, on affidavit, showing 
the residence of the defendant in another State, requiring him 
to appear and answer the bill within ftoo montJu from the date 
of the order. 

Subsequently, on filing due proof of the publication of the 
order, an order was entered taking the bill as confessed, and 
refeiTing it to a Commissioner to take proof of the iacts and 
circumstances stated in the bill. Proofs having been taken and 
report made by the Commissioner, the complainant's solicitors 
thereupon applied for a decree. The defendant did not appear. 

Mason dh Mel^mdi/, Complainant's Solicitors. 

By the Cmirt^ Upson, J. — ^The juricdiction of this Court, 
over the person of the defendant in this suit, (he being a non- 
resident and not personally served with process,) if acquired at 
all, must be in the manner pointed out by the statute, and if 
not so acquired thefe is no power in the Court to proceed to a 
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valid decree against him. There are three 8ub«di visions of seo* 
ticm 3584 6Wp. Latct^ under whioh the time, in which an 
absent, concealed or non-resident defendant in chaneerj may 
be required to appear and answer the bill, is regulated and 
Bpecified. 1st. In ease he is a resident of this State, within 
three months from the date of the order 2d, 11 a resident of 
Bome other of the United States or a Territory thereof, or of 
the Province of Canada, within a period not exceeding six 
months hrom its date. 8d. If a resident of any other State or 
country, withm a period not exceeding nine months from its 
date. In the first ihstance. then, where he is a resident of the 
State, he is required to appear aud answer within three months ; 
and the statute only authorizes the making of an order for his 
appearance within that time. 

In such a case the language of the statute is imperative, and 
DO less time can be fixed by the Court, by its express terms. 
In the other cases provided for in the section, the time may be 
extended within the limits specified, but it cannot be restricted. 

To say that in the other cases a defendant may be required 
to appear and answer within two months or any less time than 
three months, would be to hold that a non-resident may be 
required to appear and answer sooner than a resident, and lead 
to the absurd conclusion that the more distant a man lives from 
the State, the sooner he may be required to appear and answer. 

The statute does not admit of such an unjust as well as 
absurd construction, but contemplates an extension instead of a 
restriction of the time tor the defendant to appear and answer 
in such cases, and has made provision accordingly. 

The second sub-division of section 3584 C. L,, should be 
construed as to the time therein prescribed, as if it read '^ with- 
in a period not less than three months and not exceeding six 
months,'' and the third sub-division as it it read '^within a 
period not less than six months and not exceeding nine months." 

In reviewing the proceedings in a suit under a somewhat 
similar statute as to defendants not served with process, ^ 4626 
C' X., the Supreme Court of this State says : " Without the 
affidavit no order could be made, and without the order the 
Courts could have acquired no jurisdiction as to Whitehouse 
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and child, and all ,the proceedings as to them most be void." 
PUitt IS. iS twart, 10 Mich, 260. In the same case the Court 
also held that the recital of an affidavit in the order for appear* 
ance was no evidence that snch affidavit was made, and no 
affidavit being given in evidence that the Court obtained no 
jurisdiction of the person of the said defendants, and that as to 
them the proceedings were void. A similar result must follow 
from a defective or insufficient order for appearance, which 
does not comply with the statute. In this case, thereiore, the 
Court has acquired no jurisdiction of the person of the defend- 
ant and is not authorized to proceed to a decree against him# 



•^«-»- 



Margaret Tylbt vs. Thomas Tylbt. 

AuMoiTT — FRAoncs or rale in allowanoe of. 

OaxuU Omri, Waptu Cnmfy^ im CAafwcvy, rkbniatyt 1870. 

Patchin, J. — ^This is an action for divorce on the ground of 
cruel treatment. 

The bill avers that in December, 1842, the parties were 
married, and have lived together as maii and wife since that 
time until a short time before filing the bill. It further aver» 
that during said time the defendant has treated the plaintiff 
with extreme cruelty, as well by using |>ersonal violence as by 
vile and improper language. I am of opinion that the facts 
charged in the bill in that respect have been sufficiently proved , 
and the complainant is entitled to the relief prayed. 

The only question remaining, is that of alimony. 

It appears that these parties have lived together for more 
than a quarter of a century upon a farm, and by their combined 
efforts, each in their proper sphere. Iiave accumulated a small 
competency. Eighty acres of wild land, heavily timbered, have 
been cleared and cultivated until the unproductive wood-lot 
has become a valuable farm, as appears by the testimony in 
the case. If the defendant, by his own muscle, has caused this 
transformation to take place, the complainant has been no less 
instrumental in the same result by her own hard labor to jaour« 
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ish and sustain that same muscle, without whioh the defendant 
oouid have accomplished nothing. It is clear, then, that in the 
ftocnmulation of the property in question, each of the parties 
have contributed equally. It is also clear that in the distribu- 
tion oi the same property each ought to share equally, and that 
the mere accident of sex should not be considered. When the 
law in its wisdom makes a distinction of that kind, it is the 
duty of the Courts to administer it, but when, as in the presisnt 
case, it is left to the discretion of the Court, it is clearly the 
duty of the Court to do exact justice between the parties in 
the particular case, regardless of general rules and regulations 
handed down from former generations. One-halt of the realty 
is in the name of the complainant and should thus remain, and 
the defendant should pay the costs of the Court, including one 
hundred dollars as solicitor's fee, together with one hundred 
dollars alimony to the complainant, which will be about an 
equal distribution of the property between the parties; and cer- 
tainly the guilty party cannot complain that he does not receive 
the larger portion. Let the decree be so entered. 



James A. Dyer, Plaintiff in Entr^ vs. Lovincs Montieth, 

De/cnilant in Error, 

A writ of ct rU oiv r i made returnable on a day other than as prescribed by 0. 0. Rule 18, 
may be Mmended by the clerk, or ntidor his direction, at any time before service ; and if 
not so amended «uch amendment may be made by the Court, after motion to quash the 
writ fbr Irregularity. 

AlUgan Circuit, March, 1870. 

Motion to quash a writ of certioran. 

The writ in this case was issued on the 28th day of Febru- 
ary, 1870, returnable on the 5th day of March following. 
After the writ was issued, the attorney for the plaintiff in 
error, J. Y. Rogers, so changed the writ as to make it returna- 
ble March 1st. In support of the motion, the affidavit of the 
justice was submitted, setting forth that the change referred to 
was made after the service of the writ upon him. The counter 
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aflSdavit of Bogers sets forth that at the time of isfiuiDg the 
writ, the clerk said to him that he was not certain that the 
return day mentioned in the writ was in accordance with the 
rule, requesting him (Rogers) to investigate, and to make any 
correction, in this respect, which might he required. In thi»» 
Rogers was corrohorated l>y the ajffidavit of the clerk. Rogers 
further swears that the change was made while the writ was in 
his possession and hetore it was served upon the justice. 

Stajf'ord tf? Padgam and F, J. Litthjohn for the motion. 

J. L. Hdtaes, contra. 

By the Court, Brown, J.-— By Circuit Coun Rule 13, ^' all 
original writs (except capias) may be issued in vacation or term 
time, and made returnable on the first Tuesday of any month, 
and, also, on any day in term." The filth ot March was not a 
** day in term." The first of March was the first Tuesday in 
that month. ^ 4421, C L., provides that *no process, pleading 
or record, shall be amended or impaired by the clerk or other 
officer of any Court, or by any other person, without the order 
of such Court, or some other Couit ot competent jurisdiction.'' 

The process of the Court becomes operative, as to the per- 
son to whom it is addressed, from the time of its service, and I 
think an amendment like the one complained of. made by the 
clerk or by a person acting under his instruction at any time 
before service is not in violation ot this statute, and would not, 
of itself, invalidate the writ ; but on the contrary, by making it 
conform to the rule, it the writ was not absolutely void, vital- 
ized and perfected what was before irregular. Without the 
order ot the Court, no valid amendment could be made after 
service, and any such amendment would be a mere nullity, and 
the justice would not be bound to regard it. In this case, 
whatever may be the facts in relation to the amendment, the 
justice has made his return. If the facts are as claimed by the 
plaintiff in error, I think there is no such irregularity as will 
warrant the granting of this motion. If the facts are as claimed 
by the defiendant in error, is the writ void ? If not void, but 
irregular, merely, ought the writ to be quashed, or should the 
Court direct the same to be amended. Foimerly, judges were 
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▼ery reluctant to grant amendments of any kind, bat the strict- 
ness of this rule has been of late years much relaxed. While 
strict practice should be insisted on, mere mistakes should not 
be permitted to defeat justice, where it is within the power of 
the Court to correct such mistake ; and it is believed that 
amendments should be allowed when they tend to the further- 
ance of justice. Of course, if a writ or other process is void 
there is nothing to amend ; and a process or writ is said to be 
void when there was not any authority ior issuing it. Irregu- 
lar process is that which has been illegally issued, or not issued 
in accordance with the rules of law. Assuming the facts in 
this case to be as claimed by the • defendant in error, the writ 
was irregular. Being irregular and not void it may and should 
be amended. The interlineation and change made by the 
attorney, if before service, was, under the circumstances, 
proper ; if after, as may be assumed for the purposes of this 
motion, his act was a mere nullity. The motion must be denied 
with costs, and the amendment may be considered as now made, 
and as the act of the Court. 

For authorities bearing upon this question, see 1 Cowen^ 38, 
41 ; 1 Cainea, 486 ; 2 Johru^., 309 ; 2 Wend., 258 ; 9 Johns,, 386, 
and eases cited. 



♦ > » 



Benjamin Youmans v?. Lewis Padden. 

1. Wh^re the drirer of ft carriiiii^ uied for the conveyiiTico of pAswengen for hire, lenrefl the 
horeea attached thereto, while any pAMenger remains In or apon the same, without mak- 
ing RQch homes fast, or withont some suitable person to take the charge or guidance of 
them, itf, notwithstanding the gentle and steady habits of the horscn, guilty of culpable 
negligence ; and when in each case the team runs off, and a person in attempting to leap 
from tne carriage is ii\Jured, wlth«>at such negligence on his part aa to amount to a ftmlt* 
the driTcr and owner, or either of them, are liable for the damugee sustained. 

S, Common carrier* of poaeengers are bound to uae the utmost care and diligence of cautious 
persons, to prerent ii^nry to passengers. 

8. In such a case, the question is not whether the Injury would or would not bsTs been occi^ 
sloned had the ii^Jured party remained In the curringc, but to defeat his right to recorer, 
on the ground that he oontribu'ed to the injury, it must appear that in escaping ttom 
the carriage he acted In rlew of all the circumstances unreasonable, and that such norea. 
sonable oondnct contribated to the ii^Jury. 
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4. In thii clMf of CMM, th* Injured party !■ •atitied to reooTmr tar lo« of tlMe, •xpensM 

Incnrrnd, And wh«r« the lojury b parmaDant, prospactiT* damagea. 

5. Wbara a panon fa Isjored, by raaaon of tha nagUganoa of aoothar, It ia Ui duty to taka ordi - 

batj cara of tha ii^urad part, aad whara tha ii^nry ia aarioua, to amploy a aargaon of 
ateraga aUll and Information in hia profaarion. 

6. Whera, in aach caae, tha plaintilf amploya a anrgeon of aTaraga akill and ha honeatly and 

faithlnlly dlichargva hia dnty, but cvrs in Jndgmant and ampotataa an ti^Jorad limb, it 
will uot ar^l aa a dafanae in an action agaf nat tha paraon through whoaa nagUganca tha 
in!iiry waa oceaaionad, that tha Ilnib might hara baan aarad by tha axandaa of tha high- 
eat d«gr«w of akill. 

AJUffon C&cuO, Jfarch, 1870. 

G. R Doiin, for Plaintiff. 

J. F. Alley ^ F, J, Littlejohn and Amohl d- Stone /(/r Defendant. 

The facta sufficiently appear in the charge. 

CJuirge to thi Jury^ Bbown, J. — 

Gentlbmsn op tub Jury : This is an action brought bf the 
plaintiff to recover damages which he alleges he has sustained 
by reason of the negligence oi the defendant, in and about the 
management of a span of horses attached to a passenger car- 
riage or omnibus used for canying passengers tor hire, about 
the first of November last, at the village of Allegan. 

There are certain tacts in this case about which there appears 
to be no controversy : 

First, the defendant ga\ e or handed to the plaintiff an omni- 
bus ticket — in other words, solicited the plaintiff to take passage 
in the omnibus. 

Second, the defendant, after the plaintiff had taken a seat in 
the omnibus, at the Allegan House, took charge ot the convey- 
ance and drove the same to the Exchange Hotel, and there left 
the omnibus with several pAsengers therein, among whom was , 
the plaintiff, without hitching his team or leaving any one in 
charge ot them. 

Third, the team started off down the street without a driver, 
while the defendant was in the hotel. 

Fourth, the detendantin getting out of the amnibus, while 
in motion, received an injury to his thumb, by the swinging 
together of the omnibus door. 

Fifth, the plaintiff has since had hi.s thumb amputated . 

In respect to thdse things, I believe there is no controversy. 
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Oq the part of the plaintiff, he claimB that after it was dis- 
covered that the horses were without a driver, the passengers 
commenced getting out of the omnibus ; that he was next to 
the last to aiight ; that the team appeared to be going rapidly ; 
that the swaying of the omnibus indicated that the horses were 
running, but that the night was so dark that he could not tell 
whether they were really running or not. 

The plaintiff further claims, that a few days after his return 
to Mendon, where he resides, his hand or thumb became so 
Bwolen, inflamed and painful that he was induced to apply to a 
physician. He fixes the time of such application at four days 
after the injury. Dr. Clapp, who attended him, thinks that the 
plaintiff first called upon him for treatment for his hand about 
the 10th of November, but says the time may have varied either 
way. You have heard the testimony of Dr. Clapp as to his 
treatment of the injured hand, and as to his general treatment 
of the plaintiff, who, he says, was very much debilitated, and 
whose debility he ascribes to the suffering occasioned by the 
injury complained of. The plaintiff claims that by reason of 
this injury, he iias been unable to labor from that time to the 
present. He has given evidence tending to show the value of 
his time which he claims he has lost, and of the expenses he has 
incurred by reason of such injury. 

On the part of the defendant, it is claimed that he has not 
been guilty of negligence ; or, if guilty of negligence, the plain- 
tift' contributed to the injury, and that he is not, therefore, enti- 
tled to recover. The defendant further olaims that after the 
occurrence of the accident, the plaintiff was negligent as to the 
procuring of the services of a surgeon, and that the surgeon 
when procured did not treat the injured hand with that degree 
of skill which was requisite in such a case. The defendant 
further claims that, under the pleadings, it is incuml)ent upon 
the plaintiff to show that the defendant was not only the owner 
of the team and omnibus, but that he was a common carrier of 
passengers ; and it is claimed that this showing has not been 
made. 

Questions often arise as to the right of the plaintiff to re- 
cover, where he has been injured by the negligence of the 
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defendant, conpled with some degree of negligence on hiA part. 
The general rule in such cases ib, that a partj is not entitled to 
compensation for his injury, if he, ' by his own or his agent's 
ordinary negligence, or willful wrong, contnbutes to produce 
the injury of which he complains ; so that, but for his concurring 
and co-operating tault, the injury would not hare happened to 
him/' 

It is cot essential to a defense in this class of cases that the 
plaintiff should have been in any degree the cnune of the act by 
which he is injured. It is enough to defeat the pluntiff, if the 
injury might have been avoided by his exercise of ordinary care. 
The question to be determined is not, whether the plaintiff's 
negligence cauiedy but whether it contributed to the injury he 
complains of. 

It is contended, on the part of the plaintiff, that the 
defendant was a carrier of passengers. Of course, this must 
afiimiatively appear by the proofs, in order to apply the rules of 
law which, I shall state to you as touching ones' liability as such 
carrier ; and in determining this question it is competent for 
you to do so from positive testimony or evidence upon that 
point, or from facts and circumstances as developed at the trial 
by the evidence, 

In the first place, was the defendant negligent? As there is 
no dispute as to the alleged fact that the defendant left hisi horses 
at the Exchange Hotel, unhitched and unattended, while pas- 
sengers were within the coach, I advise you, that no matter 
what his custom was, or how gentle his team had been, in view 
of ^ 1597, (■. //.. making it unlawful to thus leave a team, the 
defendant must be deemed guilty of culpable negligeni*e. Not- 
withstanding this, I am nut prepared to say to you that the 
plaintiff would be excused from using ordinary care to prevent 
an injury to his person ; but, on the contrary, I think he would 
be required to use such ordinary care. By, thi^, you must not 
understand me as saying it was the duty of the plaintiff to 
remain in the coach, on a dark night, when he had ascertained 
that there was no driver on the box ; but, I leave it for you to 
say, whether it would become a pinident man, under such cir- 
cumsUnces, without knowing where the carraige was going, or 
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what would become of it the next moment, to longer remain ; 
or, whether it was the plaintifi'*8 duly to escape as soon as pos- 
sible. A passenger b not to be deemed guilty of contributory 
negligenoe when he only takes suoh risk as, under the same 
circumstanoes, a prudent man would take. The question is not 
whether he would have been injured if he had remained in the 
coach. The law does not require a passenger to be endowed 
with foreknowledge, nor does it require him, in the hour of ap- 
parent imminent danger, to sit down and philosophise or 
speculate upon the chances of his escape from injury by adopting 
this or that course. 

The question is, did he act unreasonable, in view of all the 
circumstances, and were his acts so unreasonable as to amount 
to a &ult on his part, which contributed to the injury. If not, 
and if you find lor the plaintiff upon the other alleged facts, to 
which I have called your attention, your verdict must be for the 
plain tilf. 

Much has been said as to the duties of carriers of passengers. 
Upon this point, I advise you that common carriers of passen* 
gers are bound to use more than ordinary care; i. e., more than 
such care as is used by very cautious persons even ; and if a 
passenger receives an injury which any reaT»onabIe care and skill 
could hnve prevented, the carrier is liable therefor. 49 Maine^ 
279; 6 7>M/r, 193; 4 /wr//, 547 ; 13 Cul, 599; 11 (?ra^, 697; 
2 McLean, 157 : 4 Green, 555 ; 13 Conn., 319. They are bound 
to use the utmost care and diligence of cautious persons to pre* 
vent injury to passen^^^ers 

If you find the plaintiff entitled to recover, the next question 
will be as to the amount, and upon this point I advise you that 
you are not to award damages by way of, or as a punishment 
to the defendant If liable, he is to be held to answer in 
such sum as will conpensate the plaintiff for the loss he has 
sustained by reason of the injury — ^for such damages as were 
the natural and proximate result of the injury ; and in deter- 
mining that, you may consider the plaintff^s loss of time, the 
suffering he has endured, the expense he has necessarily been put 
t >, and whether he has sustained a permanent injury ; and in 
case you find he has sustained such permai •.it injury by reason 



182 MIOHIOAJI MI6I PBIU8 CA8I8. 



TOVMAVS V. PAD9IV. 



of the negligence of the plaintiff, without fault on his part, or 
the person employed as a surgeon, you may allow him such 
damage for such permanent injury as you shall think it reason- 
ably certain he will suffer in the future. 18 /^., 416 ; 20 ///., 
235 ; 18 H. Y., 534 ; 20 Barb., 282 ; 36 K ff., 9 ; 20 ///., 544. 
It is proper to consider another question whieh has been 
raised by the defendant's counsel, and in relation to which testi- 
mony has been given. It is, as to whether the plaintiff has, 
since the injury, about which he complains occurred, used and 
resorted to proper means to prevent the aggravation of the 
injury — whether the thumb which he has lost might, with 
proper care, have been saved. In determining this question, 
I advise you that it was the duty ol the plaintiff to take ordi- 
nary care of the injured hand ; and to procure suitable surgical 
aid ; and by this I do not mean that it was his duty to employ 
the most skillful surgeon, or that the surgeon should use the 
highest degree of skill which the profession could master. 
The rule in this respect is, that the skill to be used and exer- 
cised by a surgeon, is, that he must come up to the average 
standard, and must be judged by its tests, and in the light of 
the present day. Shear, and Retf. an Nrg., ^ 437. A physician, 
like an attorney, is not answerable in a given case for the errors 
of an enlightened judgment. 19 Ptrk., 333 ; Shear, and B'd, rm 
Ney.y ^ 440. If Dr. Ciapp possessed an average qualification in 
his profession, and faithtully and honestly exercised his judg- 
' ment in treating the plaintiff*, the plaintiff could not sustain an 
action against him lor negligence ; and this being so, the 
defendant in this case could not set up a defense or claim a 
reduction of damages on account of such treatment or want of 
treatment The rule would be otherwise if Dr. Clapp did not 
possess the knowledge and skill whieh I have indicated as being 
requisite, and if by reason of such want of skill or care the 
plaintiff lost his thumb. In such case, the defendant should 
not be held responsible for the negligence of the surgeon, but 
only for the natural results of his own wrong. 

It is contended on the part of the defendant that the plain- 
tiff did not apply to a surgeon within a reasonable time after 
the injury, and that by reason of such neglect he contributed 
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to aggravate the injary. The question is not, could he have 
saved the thumb by applying at once to a surgeon, but the 
question is, was his negligence such as to amount to a fault ; 
and in determining this question you will look at his surround- 
ings and the condition of the injury. Did he know or have good 
reason to believe that a bone was broken. If so, what did ordi- 
nary prudence require him to do ? It he did not know that 
the bone was iractured, did he act as a man of ordmary pru- 
dence would under like circumstances. These are some of the 
questions you are to consider in passing upon this branch of the 
deiense. 

It derolves upon the plaintiff to establish his right to 
recover by a preponderance of evidence. By this, I do not 
mean that he must necessarily have a greater number of wit- 
nesses than the defendant. You are not to weigh testimony as 
you would merchandise. It cannot be measured or counted 
like produce. Each juror should ask himself honestly, in view 
of all the evidence in the case, " What are my convictions, and 
what do I believe in relation to the case ? '^ You are to judge 
of the testimony of witnesses from their appearance on the 
stand ; their apparent interest or anxiety in the result of the 
case ; the probability of their statements ; whether alleged fiicts 
about which a witness testifies are natural or probable, or 
whether the statements appear exaggerated and unreasonable. 
These are some of the tests you are to apply in weighing testi- 
mony. » » » 

Verdict for plaintiff for $155. 



^^^ 



Frbd. Snowbill vs. Alansom Casx and Homer G. Casx. 

Wbku Judgment i» rendered upon two Instmments, beaiing different ntee of IntAreet, the 
Jooroal entrj shonld show the amount due and the rata of interest npon each. 

Alkgan drcuU, Manh, 1870. 

Suit was brought upon two promisory notes, one drawing 
interest at seven per cent, and the other at ten. At the time 
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of BMessment bj the clerk, March Slat, 1870, for judgmentt 
there was dae upon the ten per cent note, with ac<)raed inter- 
est, $262.78 ; on the eeyen per cent note $197.28, making 
$460.06, for which judgment was asked. What rate of interest 

shall the judgment bear ? 

« 

F. J, Littlephn, for Plaintiff. 

Defendants defaulted. 

Brown, J.— The statute, ^ 1817 C. Xr., provides that the judg- 
ment shall bear the same rate of interest as the instrument sued 
upon, not exceeding ten per oent In entering the judgment 
upon the journal, -let the following appear : ^' And the damages 
of the said plaintiff on occasion of the premises having been 
dtily assessed at the sum of four hundred and sixty dollars and 
six cents, one hundred and ninety-seven dollars and twenty* 
eight cents of said amount bearing interest at seven per cent, 
and the balance, two hundred and sixty-two dollars and seventy- 
eight cents of said sum, bearing interest at ten per cent, over 
and above his costs, and charges, by him about hi.s suit in this 
behalf expended ;^' so that when execution shall issue this 
recital may be endorsed thereon. 



♦ •» 



Mabtin Babbick and Elizabktb Babbiok vs. Thb Uitt Of 

Dbtboit. 

Medical work4 sboald not be rmd to the Jury. New trial granted on thb ground, neiwilk. 
tUutding <io eaoeqitton taken at the time, 

miyM Ctrattt, March 1970. 

This was an action for damages occasioned by an injury 
received by plaintiff, Elizabeth Barrick, who is the wife of 
plaitiff, Martin Barrick, by falling into a large hole through the 
sidewalk, on one of the streets of the city of Detroit. It was 
claimed by plaintiflb that the injury caused a miBcarriage within 
three months after the fall occurred. The defendant's counsel 
read to the jury, as evidence, several pasBa^es of different med- 
ical works on the subject of abortion without objection from 
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plaindfEs' counsel, to show that the miscarriage did not result 
iroKD the ialL The verdict was for pluintiif for $500. This 
verdict the plaintiJBTs declared insufficient, and afterwards moved 
to set aside for error in permitting these medical works to go 
to the jury as evidence. It was insisted that the introduction 
of this evidence had a tendency to diminish the verdict. 

WUhinson <& PmI^ for the motion cited 6 Carr, <Ss P,^ 460 ; 
(yBrien, 7 R. /, 886 ; Commonwealth vs. Wilson,^ 1 Gray^ State vs. 
888 \ Mdvin vs. EaAcy^ 1 Jonjet Law [N. C), 386, and Ashtoorth 
vs. Kittridge^ 12 Oush,^ 198. 

J. P. Whittm^ore, contra^ relied upon 2 Graham & Waterman 
on New Trials, and insisted that the error was waived by plain- 
tiffs* failure to object to the testimony, when offered. 

Bi/ the Court, Patchin, J. — This is a motion for a new trial 
upon the ground that the Court erred in permitting the intro- 
duction of medical works as evidence on the part of the de- 
fefendants, although not objected to. There can be no question 
that the medical books should not have been admitted. They 
are, at best, the unsworn statement of a party not present, and 
not liable to a cross examination, which might vary, or perhaps 
entirely change, the meaning and purport of the statement of 
the author, as applied to the particular case at the bar. Medi- 
cal writers are by no means a unit upon the various questions 
of medical jurisprudence. A passage may be found in some 
work favorable to a particular opinion, which in another may 
be successfully controverted and overthrown, although not 
known to counsel or the Court, who are not presumed to be 
particularly versed in that braneh of science, and, therefore, the 
counsel should have the opportunity of eliciting from an expert 
upon the witness stand, that peculiar information which he 
alone is supposed to possess, and which would be imparted in* 
language easily understood, and not in those technical terms so 
common in medical books, where even common words are some* 
times used in a peculiar manner, distinct from their received 
meaning in the general use of the language. 

But it is claimed by the opposing counsel that the evidence 
was admitted without objection on the part of the plaintiff, 
and therefore it is now too late to avail himself of the benefit 
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of an en or. That the plaintiff cannot now claim relief as a 
right, iB quite dear ; bat I am not prepared to adopt the opin- 
ion, that when, in perfect good fiedlh, a qaestion is asked and 
allowed to be answered without objection, which is afterward 
ascertained to be error, there can be no relief. 

The granting or refusing a new trial is largely in the discre- 
tion of the Court. The motion is generally heard and consid- 
ered with much more deliberation than can possibly be achieved 
in the haste of a trial in a nisi prfus Court, where questions 
entirely new to both counsel and Court are frequently raised 
and b^ necesnty passed upon at once, without that due deliber- 
ation which they would receiye in a motion for a new trial. 

To adhere strictly to the rule laid down in some of the 
books, that there can be no relief on a motion for a new trial 
by reason of error not excepted to during the trial, would, it 
seems to me, encourage the very cumbersome and embarrassing 
practice of taking frivolous and unnecessary exceptions, so that 
upon further examination, if it should be found that an error 
had been made, their rights would not be lost in regard to it. 

Great care should be exercised on the part of Courts that 
the utmost good faith should be observed on the part of coun- 
sel during the trial of a case. 

And in all eases of such good faith it is not by any means 
clear that within a reasonable time it is not too late to correct 
an error, that justice may be done, either upon a motion for a 
new trial or otherwise, even though an exception was not taken 
at the time. I find myself brought to this conclusion, that 
there may be cases (of which the case at bar is one) in which 
an error may be taken advantage of on a motion for a new trial 
without previous exception being taken. The motion for a 
new trial is therefore granted with costs to abide the event of 
the suit. 
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Square Tuumblb vs. David W. Square. 



Tbc N. E. ^ of a feciion of land was aaMMtd, as appeared hj the asseMment roll, as follows : 

N. E. % of N. E. ^— 68.80-lOOth acras— TsluatioD I 7ft. 
N, W. ^ of N. E. !^— d9.ii-l00tb acres— Talaation 76. 
8. ^ofN.E.^ 80 acres— valnatioD 150. 

Tbetaz roll described the land as the N E. ^ — Tslaatiou KOO— and the whole quarter nection 
was sold by the JLadltor Oeneral in one parcel. Betdf that thi^ such a departure from 
the Statute, A L. 1856, p. 37, as to render the sale void. 

Heldjltrthert that a party claiming under an Auditor QeuerarR deed, made upon iiuch sale, Is 
not entitled to ajudguieut fbr '*the amount be hasiiaid for the land, with interest and 
costs.* 

Newaygo U'rcttit, February^ 1870. 

Plaintiff brings ejectment to recover the N. E. fractional 
quarter of section 6, in township 1 1 north, of range 14 west ; 
and to prove his title introduced in evidence a patent from the 
United States to Ignatius Taylor, and also a waraotee deed from 
Taylor to himself. 

The defendant read in evidence a deed from the Auditor 
Oeneral to himself, dated December 29th, 1862, for the taxes 
of 1860. 

The plaintiff then introduced in evidence the original assess- 
ment roll for the year 1860, by which it appears that the land 
was assessed as follows : 

N. E. J of N. E. i— 38.80-lOOth acres— valuation $ 76. 
N. W. i of N . £. t— 89.21-lOOth acres— valuation 75. 
S. i of N. E. \ —80 acres— valuation 150. 

The tax roll was also in evidence, showing that the Super- 
visor in making it, did not describe the land as in assessment 
roll ; but as the N. £. \ — valuation 880O — and the whole quar- 
ter section was sold by the Auditor General in one parcel. 

JToicell ds Gray for Plaintiff. 

StandUh & Fuller for Defendant* 

jBy the Courts Tubnsb J. — 

The statute provides that the Supervisor shall deliver to the 

Township Treasurer a copy of the corrected assessment roll, 

with the taxes for the year, annexed to each valuation, — (8. L. 

1859, p. 37.) 
19 
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This he did not do. But the waj he did copj it, would make 
each description a* wuested liable for the taxes upon the whole 
quarter section. This is clearly such a departure from the sta- 
tute as would render the tax illegal, and the sale ol the Auditor 
General void. 

But it is claimed on the part of the defendant, that if he has 
not acquired a title under his tax deed, he is still entitled to a 
judgment for the amount that he paid tor the libd with inter* 
est and costs. It is true that the statute, (8. L. 1865, p. 874) 
says that ** if any conveyance made by the Auditor General, 
pursuant to a sale made for the non-payment of taxes, shall prove 
invalid for any cause other than such as are enumerated in sec- 
tion three, the lien thereon for Stale, County and Township 
taxes, or for either of them, or for any portion of either of them 
which may have been riyhtftUly cusesseif, shall not be discharged 
thereby, but shall remain in full force, and shall be transferred 
by said deed to, and vested in the grantee therein named, bis 
heirs and assigns ; and the owner of such land shall not thereby be 
acquitted from the payment of the taxes for whieh the same 
was sold ; but the party to such action or controversy, holding 
or claiming title under such Auditor General's deed shall be 
entitled to judgment or decree in the same action against the 
adverse party tor the sum of all taxes paid, with interest and 
costs, Ac." 

In order to entitle the defendant to a judgment for the 
amount that he has paid for the land, with interest and costs, 
the State must have acquired a lien upon the land that could be 
transferred to him. And in order to acquire this lien, the taxes 
must be righf/ulli/ assessed ; and in order that they be rvjhtfuV^ 
assessed, there must be a substantial compliance with the sta* 
tute, at least " the taxes for the year must be annexed to each 
valuation." 

The tax is unquestionably illegal and void for other reasons 
which it is not necessary to notice under this view of the case. 
Hurt vi. Henderwn, 17 Micky 218. 

I think the pliintiff is entitled to judgment. 
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Abraham Wise vs. Samuel S. Gale. 

An intarlocQtory d«crM referring It to a Olrcait Conrt GommiMioiier, to take ao Account be - 
tween the parties, and directing the beaie of the accounting, li final, so far ai it flxee mtcb 
> basis. 

tt is not error for the Commissioner to oremile an offer of testimonj tending to change or 
modily that basis. 

^Che Court will not recommit the Commlflsloner's report except for manifeet error, nor inres- 
tigate the proofs taken on the reference, with a rlew of ascertainiag if it would arrlTe 
at the same, or a different conclusion from the Commlrtioner. 

3alBg free fkx>m error, the Commissioner's report is to be treated asaqMcial rerdlct or finding 
by the Court. 

Orerruling the exceptions is equiralent to a confirmation of the report. 

tKaterlocutory decree controls the basis of the roport and the final decree, and, upon rsriew, 
is to be treated, so far as a part of the final decree. 

Jfotice for further directions is necessary to obtaining final decree. 

ifooom^ OirouU, in Chanoer^^ March 1670. 

R. P. & J. B. Eldridge^ ComplainsDt's Solicitors. 
Hubbard <& Crocket', Defendant's Solicitors. 

Exceptions to Commissioner's report. 

This case was originally heard beiore Judge Green, in 1867, 
4&pon pleadings and proofs, and a decree made by which it was 
jreferred to a Commissioner to take a mutaal account between 
the parties who were co-partners, and directing the basis upon 
^rhlch the accounts should be taken, and especially how much ; 
jmd the value of defendant's services over one half (if any) of the 
whole time. And to report and direct the manner of payment 
4>f any balance found due either party. 

The Commissioner proceeded to hear the parties upon inter- 
rogatories and to take proofs, and reported the value of defen- 
k >dant's services over one half his time at $250, and following the 

* basis fixed by the interlocutory decree, reported an amount due 

the complainant and directed its payment in ten days after con* 
fitmation. 

At the hearing before the Commissioner, defendant offered 
proofs tending to show that the amount of ctpital stock and the 
lunount invoiced at dissolution, were different from the amounts 
£xed as the basis of the accounting by the preliminary decree 
^rbioh proof was rejected by the Commissioner. 



140 MICHIGAN NI8I PRUIS CA8E8. 



TBI PlOPLI 9. CSAILXI S. CAVTIiri. 



Both parties excepted to the report, and the case came en ta 
be heard on the exceptions. 

Bi/ the Courty Mitchell, J. — ^The interlocntory decree wa» 
final, so far as it fixed the basis upon which the accounting: watf 
directed, and the Commissioner properly overruled all testimony 
tending to change or vary that basis. 

The Court will not change or send back the report for recom^ 
putation, unless errors are clearly pointed out ; nor go througb 
the proofs to see if the Court would arrive at the same or • 
difierent conclusion from the Commissioner, it appearing that 
there was proof sufiicient to sustain his report. Unless clear 
errors are shown, the Commissioner's report must b^ treated a9 
a special verdict or finding by the Coart. 

All the exceptions are overruled, and the overruling of ex- 
ceptions is equivalent to and a confirmation of the report. 

In order to obtaining a final decree it was necessary that • 
notice should. be given ior further directions. 

The interlocutory decree is so far final as to control the 
basis oi the report and final decree, and for the purposes of re- 
view must be held and treated as part of the final decree. 

Notice for further directions required. 



Thb People vs. Chables B. Caivtinb. 

1. A proMcntlon for baitardyf nndt-r the Statute, i« not a criminal proeeediDg. 
S. A preponderance of eTldeuce, in nicli a caae, la all that la reqolalte in order to coarict. 

Macomb Otrcutt, JoMnary^ 1870. 

This was a prosecution for bastardy, under the Statute. 

After the testimony of prosecution was closed, the defen- 
dant was offered to be sworn as a witness on his own behalf. 

Mitchell J., held that it was not a criminal proceeding, and 
that the respondent might be sworn the same as in civil cases* 

On a motion for a new trial this rule was confirmed and a 
new trial refused, because there was sufiScient evidence for 
prosecution if uncontradicted, and that though fully contradicted 
the jury had a right to weigh the evidence and give their ver- 
dict upon a preponderance, and the Court would not interpose 
its judgment as to preponderance. 
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The People vs. Ransom N. Jones. 

Ptfijttrjr i» covplete m aoon m the falM osth ta taken and the witaees hae been dieeharged. 

The Court before which the perjury case is tried mnst determine the materiality of the te^ 
timony charged ae flilKe. 

The pleading! In the caee in which the false oath ii taken need not be set ibrth in the lDfor« 
mation. 

Bouic Oiratit, Auguti Termt 1800. 

J. W. Young find C, S Pro ft, for the People. 

RamsthV ((• Benedi'ct and N. W. Nelson ^ for Defendant. 

T. J. Ramsdell, tor defendant, moved to quash the intorma 
tion : 

1. Because the case in which the perjury is alleged to have 
been committed has not yet been tried, and therefore the mate- 
riality of the testimony has not been determined by that Court. 

2. The information does not set forth the pleadings in the 
CBAB in which the perjury is charged so that this Court can de* 
termine its materiality. 

Ramsdell, J. — The offense of perjury is complete as soon as 
the witness falsely testifying is discharged, and the People need 
not wait until the materiality of the false testimony is determined 
by the Court trying the case, before filing their information. 

The materiality of the false testimony must be determined 
by the Court trying the perjury suit 

It is not necessary to set forth the pleadings in the informa- 
tion, the allegation that the question was material to the issue 
is sufficient, and being a necessary ingredient in the charge, must 
be proved on the trial. 

Motion den ed. 



■ »• 



Costs on Motion for New Tbial. 

Macomb Circuit, 

Otdered, as a rule, that in cases of motion for a new trial, 
where overruled, it should be with ten dollars attorney lee, and 
other costs, except in special cases, this rule to apply to the 
Circuit. Such costs to be taxed as part of the costs on judg* 
ment. 
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RoMiNA Rbed Am) Chablks Rbsd, hy ihtir next friend^ Hanmai^ 
M. Rbbd vs. Mathbw M. Fox and Bphbaim J. Paddock. 

Undmr Bole 86, of the Circuit Court Ba*«B, wh«r0 a defeodant raffen more thui t«i days !»* 
•lapoe, after filing hie plea of the general iMne, wlibout amending his plea, hie right to- 
amend, of conne, la gon^, and If after that he iilee and aerree an amended plea, with aai 
alBdaTlt denying execution of the note declared on, under Bute 70, which plaintlir* 
attorney retoms and refneea to reoelre, the fame will on motion of plalnlifT's attorney te 
■trickeo from the fllei. 

A motion for leare to file each an amended plea and alBidaTit, nnder rule 70, made after cam* 
ii on the i'alendar for trial, and order made striking each amended plea andaffidarltl 
the filee for «nch Irregularity, baaed on lUlldaTita merely denying the execution by 
defendant, of the note declared on brief, eetting up no reaaon for not haring filed it i 
the Hule, comee too late, and, if made aeeaonably. ahowa no anfllcient excuae for none 
pliance with the Rnlet 

Branch Oirctdty April, 1S70. 

AsBumpsit on note for $300, dated January SOth, 1866, pay- 
able in one year from date, with interest at 10 per cent., pm^ 
porting to have been signed by the defendants individually* 
Interest endorsed thereon as paid June 30th, 1867, 1868 aziA 
1869, in three endorsements. Declaration, with copy of note 
and endorsements, and notice of rule to plead, personally served- 
on each of defendants, March 14th, 1870. 

Plea of general issue, with notice that defendant Paddock 
would show, in his defense, that he never signed or authorized 
any one to sic;^ his name to the note, as described in plaintiff^ 
declaration, filed, and copy served, March 19th, 1870. 

April 2d. 1870, the defendants, without any leave obtained, 
filed an amended plea, being simply the general issue, witb 
an affidavit denying the execution of the note by defendant 
Paddock, as under Rule 79. Plaintifi'^s attorney returned said 
amended plea, with notice that it was refused, and that, on the 
first day of the next term, he should move the Court to strike 
the same from the files, as unauthorized under Rule 35. 

Motion made and submitted April 19th, 1870. 

D. Thompson, Pluntiff^s Attorney. 

Fargorus dc PrcUt, Defendant's Attorneys. 

By the Court, Upson J. — ^Under Circuit Court Rule 36, (provid- 
ing for amendments of course), as amended April 20th, 1860, it ie 
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provided that '^ if the pleading be such as does not require to be 
answered, it can be amended under this rule only within ten 
days after filing the same.'^ The so-called *' amended plea'' and 
affidavit having b«en filed more than ten days after the filing of 
the pjea in this case, which did not require to be answered, 
comes within the prohibition in the Rule, and was filed without 
authority. The plaintiff's attorney having returned it with no- 
tice of refusal to receive it, (20 Tfewd, 276, 680 ; 25 WeruI.,Q99,) 
and also with notice of motion that the same be stricken from 
the files, is entitled to have his motion granted 1 Doiu/. Mich. 
R. 434. 

Defendants* attorneys thereupon, after order made striking 
amended plea and affidavit from the files, moved the Court, on 
affidavits denying execution of the note by Paddock, for leave 
to file affidavit on his behalf, under Rule 79, but without show- 
ing any reason why it was not filed with the plea. 

By the Court — ^The cause being now on the issue calendar 
for trial, and the party havinc| being aware of his irregularity, 
the motion comes too late ; but even it admissible, no excuse is 
shown for the omission. 

Motion denied. 



♦ > » 



Nancy Moors vs. Adam 6. Mohxey. 

Where animnls ore let for hire, the increase belonga to the hirer, nnleu it is other\tise agreed 
at the time the contract is made. 

A. l«-t a farm to B. and by the contract, was, amongst other things, to furnish B, a team to 
work in carrying on the farm, and was also to furnish B. two or more cows to be kept by 
B.. and B. was to deliver to A, '* one-half of all the butter made from said cows." Hild^ 
that B. was entitled to the increase of the cows during the term. 

St. Jo$eph drcuU, April, 1870. 

This was an action of replevin, brought by plaintiff against 
deiendant for a number ot young cattle. 

The plaintiff, by written agreement, dated Mareh 26, 1866, 
leased her farm in Fabius township to the deiendant, for the 
term of one year, commencing on the first day of April, 1866, 
and was to receive from defendant, two-thirds of all grain, hay, 
and other produce raised on the farm. Farm was to be worked 
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by defendant, and he was to work out all highway taxes that 
were payable in labor. Plaintiff to furnish all the seed to be 
sown on farm, and plows, harrows, and other implements neces- 
sary to carry on the same, and pay all other taxes, and, also, to 
furnish defendant a team to be used in carrying on the farm, 
and feed for the same. Then follows in the agreement, this 
clause, viz : " The said party of the first part," (plaintiff,) " fur- 
ther agrees to furnish to the said party of the second part,'* 
(defendant,) " two or more cows, which are to be kept by the 
party of the second part, and the party of the second part, fur- 
ther agrees to deliver to the party of the first part, one-half of 
all butter made from said cows.'' Defendant went into posses- 
sion of the &rm under the lease, April 1, 1866, and continued 
in possession under the terms of the lease by mutual consent, 
from year to year for three years, and, at the end of the three 
years, gave up possession to plaintiff, complying with all the 
terms of the lease, but taking with him all the increase of the 
cows daring that time, being 2 cows, 2 heifers and 2 calves, 
which plaintiff replevied in this suit, claiming them to belong 
to her. 

S. C. Coffinherry^ Attorney for Plaintift' 

J, H, Lyon, Attorney for Defendant. 

By the Court ^ Upson, J. — The written contract between the 
parties being silent on the subject of the increase of the cows 
during the term, the legal right to the same must be determined 
by the relation the parties sustained to each other in respect to 
the cows during that time. The contract seems to make the 
defendant a bailee of the cows for hire. They were let to him 
as a part of the condition of the lease of the farm, and he was 
also bound to deliver to the plaintiff in consideration therefore, 
one-half of all butter made from the cows. He was not a gratuitous 
bailee. In a similar case in Vermont, where a man let his farm 
for one year, and by the contract was to provide a horse for the 
lessee to use upon the farm during the term, and the lessor hav- 
ing furnished a horse at the commencement of the term, it was 
held that the lessee acquired a special property in the horse by the 
bailment, and was entitled, when the lessor had taken him away 
during the term, without providing another, to recover in an 
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action of trover for the horse, against the lessor, damages for. 
the loss of the horse during the residue of the term. Hitkok o. 
Buck, 22 Vt, 149. 

'^ Where animals are let for hire, their increase belongs to the 
person who hires them, unless it be otherwise agreed at time 
the contract is made It is otherwise however where they are 
lent. In that case the owner is entitled to the increase " 8 
John, 432; 12 John, 814; 96W., 687; Cow. Treat, 4th Eil § 
587, p. 227. 

Under this rule, therefore, the defendant was entitled to the 
increase of the cows, during the term, and the said animals, 
being said increase, having been replevied by the Plaintiff, and 
the defendant having receive a return thereof to which he was 
entitled, 4&c.. elected, under the statute, (^ 5038, C. L ,) to take 
judgment for the value of the property replevied, the same will 
be assessed by the court and judgment, entered in his favor ac- 
cordingly. 



^•» 



In Tii£ Matter of the application oe George Thompson to 

CHANGE THE ToWN PlaT OV THE ViLLAGE OF LbELAND. 

John J. Miller, Deftndant 

Where MppIIctttioD is nuide to racate a part of a itreet in a town plat, any person owning prop* 
•rtj adjoining any part of th« street may appear and defend against the application. 

Where there Is no paper printed in the cunnty where th»- plat lies, notice of the applicatioD 
mnst bf published in some newspaper printed In an adjolniitg connty, !• there be one. 

LuUmav) CireuU^ January, 1870. 

S. C. Moffafj for Applicant. 
E. S. Pratt, for Defendant. 

The applicant iiled a petition to vacate a portion of a street 
in the village of Leeland^ in which he claimed to own all the 
laud in the blocks each side of that, portion of the street to be 
vacated. 

Miller owned land adjoining the street in the next block. 

Applicant claimed that inasmuch as he owned all the land 
immediately adjoining that portion of the street to be vacated, 
the defendant had no right to resist the application. 
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By (he (hurt, Rambdbll, J. — ^The part of the town which it 
is proposed to alter is a street. 

Heo. 6 of Aot No. 189 ot Session Laws of 1867, provides that 
*' any person owning any part of said town immediately adjoin- 
ing that part which it is proposed to alter or vacate, may appear 
in opposition to such petition. '' As the vacation of a portion of 
a street affects a whole street, this clause must be construed to 
give the right to appear in opposition to any property owner on 
the street. The narrow construction claimed by the counsel tor 
the applicant would permit any person who chanced to own 
land upon opposite sides of a street, especially if he owned the 
entire of opposite blocks, to close up the street even though it 
be in the center of the town and its main thoroughfare, and no 
one could defend against such an unjust proceeding. 

Mr. Miller must be permitted to defend. 

Counsel for the defendant then moved to dismiss the peti- 
tion on the ground that notice of the application was not pub- 
lished in any newspaper as required by law. 

By the Court. — Section 5 of same Act requires that notice of 
the pendency of the petition shall be given by publishing the 
same for 80 days in a newspaper printed in the county. It is 
admitted that there \8 no newspaper printed in the county ; 
that there are two printed and published in the adjoining county 
of Grand Traverse, and that no notice was published in any 
newspaper. The fact that the applicant could not comply with 
the special law in this case, does not excuse him from complying 
with the general law governing legal advertisements ; therefore 
he should have published the notice in oueot the papers printed 
in the adjoining county. 

The petition must be dismissed with costs. 
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Thi Commissioners of Highways of Manliub ti«. Ira Chaffer 

ARD GrORQR StORR. 

Where an Iqjory !■ done to « public bridge, not within the Umiti of any designated highway 
dbtrlct, an action for anch injury ehonld be brought in the name of the Highway Com- 
minlpners— otherwise If the injury or interruption had occurred to the land upon which 
a highway mna. In such case an action for prirate damaiies can only be maintained by 
the owner ot the fee, or by persons Mistaiuing a particular injury ; and the only remedy 
the public haa, in case ofsuch interruption, is by indictment, summary abatement, w 
penalty. 

The State Legislature has fall power to authorize the construction of a bridge over a nayi- 
gable rtream ; and when such bridge is built as required by the Act, no one haa a right 
to oomplalu of it on the ground of mere inconvenience ; and the exercise of this pon er 
cannot be questioned except by a paramount law of Congress. The ordinance of 1787 does 
DotaflSsctthe question. 

Persons running boats upon a naTigable river, over which a bridge is built In pursuance of 
law, are responsible for injuries done to the bridge tbrough their negligence of the man* 
agement of such boats; and the time for a party to exerciiie care and skill is before ho 
puts himself fn the very road ofcasualty. 

Negligence a mixed question of law and fact. 

Vigllence and skill in the mnnintt of boats should be increased in proportion to the difficul- 
ties in navigating in particular localities. 

Rule of damagee. 

AUegan CircuUt March, 1870. 

F, J. LUtlcjohn and J. L. Ilawes^ for Plaintiif. 

Williams dh Ilumphrei/ and «/. W, Stone, for Defeudants. 

Charge of the Court, Brown J. — 

Gentlemen of the Jury : — The plaintiffs in this action seek 
to recover of the defendants for an alleged injury to the bridge 
over the Kalamazoo river, in the township of Manlins, occasioned, 
it is alleged, by negligence in carelessly running the steamer 
" Aunt Betsey" [upon and against it, on the 12th day of July 
last. 

Counsels for the respective parties agree that the Kalamazoo 
river is a public highway, and that steamboats and other water* 
craft are, and for a long time have been, engaged in the naviga- 
tion of its waters, between Allegan and Saugatuck, in the trans- 
portation of freight and passengers from Allegan to Saugatuck, 
in the Sute of Michigan, and Chicago, in the State of Illinois ; 
that it is a meandered river ; that the steamer " Aunt Betsey" 
was, at the time of the alleged injury, engaged in the navigation 
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of said river in the traDsportation of freight and passengers from 
Allegan to Saugatack and Chicago, bj connection at Saugatack 
with the propeller " Ira Chaitee f that Saugatuck is a port of 
entry at the month of the river. Counsel further agree that, at 
the time of the alleged injury, the defendant Ira Chaffee was the 
sole owner of the steamboat, and the defendant George, R. 
Stone, her master, and that said boat was duly enrolled and 
licensed under the laws of the United States ; that the Kalama- 
zoo river passes through the township of Manlius, as alleged in 
plaintiff's declaration ; that the said township is a duly organ- 
ized township, under the laws of the State. No point is made 
in this case as to the joint or several liability of the defendants, 
if they, or either of them, are found liable at all. It is further 
stipulated that the bridge in question is not included in any or- 
ganized road district in said township of Manlius, and that there 
is no claim made in this case, under the provisions of § 1113 
and 1114, of the C X., and to which I may have occasion to call 
your attention. 

Every organized township in this State is a body corporate, 
having such powers and immunities as are prescribed by law ; 
and all suits and prosecutions by or against a township, in its 
corporate capacity, must be in the name thereof Sic 2, Art, 
11. ConuL, ^ 497 C. X. The supervisor of each township is the 
agent of the township for the transaction of all legal business, 
by whom suits may be brought and defended, and upon whom 
all process against the township shall be served. ^ 59t> C. L, 

The Commissioners of Highways have, by law, the care and 
superintendence of highways and bridges in tiieir respective 
townships; and it is their duty to divide their townships into 
road districts. ^ 991 C L. 

Paragraph 1118, C, X. makes it the duty of the Overseer of 
Highways to prosecute for injuries done to highways and 
bridges, within his district, and ^ 1114 makes it the duty of the 
Commissioners of Highways to bring suit for such injuries, if 
the Overseer neglects to do so. 

You will observe that, thus far, we have refeirred to no law 
authorizing the proceedings in this case, as it is admitted that 
the bridge in quebtion is not in any road district, buch districts 
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as lie along the river being bounded by the ttfwre of the stream, 
insteft'.) of by the rtvfr, as is usual— and in which case the dis- 
tricts would extend to the center of the stream. The Statute 
provides, ^ 4911, C. L,^ that, in all cases not otherwise provided 
lor, Commissioners of Highways of the several townships, and 
other officers therein enumerated, may bring suits " upon any 
contract lawfully made with them or their predecessors in their 
official character, or to enforce any liability, or any duty en- 
joined by law, to such officers or the body which they represent, 
and to recover damages for any injuries don« to the property, 
or rights of such officers, or of the bodies represented bythem.'^ 
Paragraph 4912 provides that whenever any of the officers re- 
ferred to in ^ 4911, shall bring suit by virtue of their office, it 
shall be in the name of their respective offices, except that when 
brought by the Supervisor, it shall be in the name of the town- 
ship. 

Paragraph 4914 assumes that action may be brought against 

the officers referred to in ^ 4911; and ^ 4915 informs us what 
those actions may be, to wit : to recover upon contracts which 
shall have been entered into, or liabilities incurred, by or in be- 
half of any county or township, by any officer thereof within the 
scope of his authority. 

The Commissioners are a sort of q^und corporation. They 
derive no power whatever from the township, but from the people 
of the entire State, through their representatives in the Legisla- 
ture. The Legislature ci-eate the office, and defihe, limit and 
restrict the duties and powers pertaining thereto. The electors 
of the township simply declairef what persons shall discharge 
these duties, and, to some extent, may provide the means to en- 
able the Commissioners to execute the trust which the law has 
reposed in them. 

For the purposes of this Suit» it would seem unnecessary to 
declare whether the bridge in question was the property of the 
township, of the county, or of the State. It has been built for 
the use of the traveling public as a highway, and over and upon 
which they have a right to pass. 

The trust committed to the Commissioners is the care and 
superintendence of the highways and bridges of the township, 
or within the township. 
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" Towns, with us, are mere political organizations, created 
wholly by statute) for certain purposes of local goveminent. 
They are vested with no franchises or special privileges tor 
their own benefit. They have only such power as the statute 
confers, and are subject to no obligations, except such as as are 
derived ironi statutory provisions." 4 J/tcA., 560. As a neces- 
sary incident to this local government, the law-making power 
has conferred upon the people of the several towns, the right 
to designate the various officers who are to execute the general 
law, directing certain things to be done within the corporate 
limits of such town, for the convenience and benefit of the 
people ; and to give such officers such discretionary power only, 
as is necessary to carry on the trust reposed in them. 

With this view of the case, I have no doubt but that the 
Commissioners of Highways are the proper party to bring suit 
for an injury to highways and bridges, not in any road district, 
if such an action can be maintained at all, by any body, or qucusi 
corporation representing the public at large, or any political 
organization for local government. 

The fee to the soil under the bridge is in the persons whose 
land is bounded by the river — 8 Mirk. 18, overruUmj Wal, Ch. 
155 ; 10 Mi(h., 125. But see 7 Walhcp, 272— and it has been 
held, that, as the only interest which the public has in a high- 
way, is the right of passage, and that if an injury is done to the 
freehold, a private action for damages can only be brought by 
the owner of the soil, or by persons sustaining a particular in- 
jury ; and that, in case of interruption, the only remedy the 
public has, is by indictment, summary abatement, or penalty ; 
and I think this must be recognized as the law. To determine, 
then, whether the law, thus announced, is applicable to this case, 
it is only necessary to determine whether the bridge in qaestion 
belongs to the owner of the soil under it, or to any private in- 
dividual. The place where the bridge stands, and the road 
leading to and from it, has been used as a highway ever since 
about the year 1842; so there can be no question but that the 
public have long since acquired a right to its enjoyment by pre* 
scription, so far as is necessary for the purposes of travel, even 
though such highway may not have been condemned to, or taken 
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for, public use in pursuance of any statutory provisions. But 
does the bridge erected on the soil of this highway, vest in the 
owner of the soil, whoever he may be, as soon as erected ? or 
does it belong to the township or the public until abandoned ? 
If the bridge is part and parcel of the realty, and if the title to 
the bridge is in the owner of the soil upon which it is erected, 
then no one, not even the public, could remove the bridge with- 
out compensation to the owner of such 9oil ; but I have no 
doubt but that the proper authorities have a right to remove 
the bridge without compensating the owner of the soil. In 
short, I am of the opinion, and advise you, as matter of law, 
that the title to the bridge is not vested in the owner of the soil. 
This being so, he could not maintain an action for injuries 
done to it; and as the Commissioners of Highways, of the 
township of Manlius, are, by law, made the trustees of the public 
to have the care and superintendence of the bridge in question, 
and, as no other provision is made by law to.recover damages for 
injuries of the character complained of, I advise you that, in view 
of the provisions of ^ 4911 of the (7. X., this action is properly 
brought in the name of the Commissioners. The next question 
is, are the plaintiffs entitled to recover in this case; and do the 
faci s, disclosed by the evidence, show that the defendants are 
liable. 

The bridge, to be within the provision of Act. No. 36, S^m. 
L, 1842, must be proved to your satislaction, to be such an 
erection as is therein specified ; otherwise, it is unauthorized ; 
it must appear that the draw bridge is over the principal current 
of the river, and affords a free and unobstructed passage, when 
drawn, for all boats, rafts and all other water-crafts, navigating 
the river ; and that the length of the draw, in excess of thirty 
feet, must depend upon the nature and class of vessels naviga- 
ting the river ; and if this bridge does obstruct the passage of 
boats, rafts, and other water-cratts navigating the river, it is 
unauthorized by the Act, and if unauthorized, the plaintiff can- 
not recover ; but I advise you that mere occasional inconvenie* 
ances do not, in contemplation of law, amount to obstructions. 
The Statue authorising the construction of the bridge, provides 
tha>t it " shall be at least sixteen feet in length, and shall contain 
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a draw-bridge over the principal cnrrent of the river, at least 
thirty feet in length, affording a free and uDobBiruoted pass- 
age, when drawn, for all boats, rafu, and other water-oratt navi- 
gating said river.^' At the request of coansel, I advise joa that 
^' the true construction of the grant is that the draw shall be at 
least thirty feet in length, over the principal current of the river, 
and that if for any purpose the bridge is run irregularly across 
the cnrrent it is not a compliance with the Act, unless at least 
thirty feet of the principal current was left open without ob- 
struction ; ^ and I say to you that if you shall find that the 
bridge was built in accordance with this Act, and properly main- 
tained, no one can question the right to construct and keep up 
such bridge, on any ground of public inconvenience. Cookj/ 
Const. Lim. 592. 

In discussing the question as to what is meant by an obstruc- 
tion to navigation, when applied to bridges, Judge Cooley, of 
our own Supreme Court, in his work on '* Constitutional Limi- 
tations,'' p. 592-8 says : *' But the bridge is not necessarily un- 
lawful, because it may constitute, to some degree, an obstruction 
to commerce, if it is properly built, and upon a proper plan, and 
if the general trafiic of the country will be aided rather than 
impeded by its oonstmction. There are many cases where a 
bridge over a river may be vastly more important than the 
navigation ; and there are other oases where, although the traf- 
fic upon the river is important, yet an inconvenience caused by 
a bridge with draws, would be much less seriously felt by the 
public, and be a much lifter burden upon trade and travel 
than a break in a line of railroad communication necessitating 
the employment of a ferry. In general terms, it may be said 
that the State may authorize such constructions, provided they 
do not constitute material obstructions 16 navigation; but 
whether they are to be regarded as material obstructions or not 
is to be determined, in each ease, upon its own circumstances. 
The character of the structure, the facility afforded for vessels to 
pass it, the relative amount of traffic likely to be done upon the 
stream and over the bridge" — ^These are some of the considera- 
tions to be taken into account in passing upon this question. 

The burden of proof rests upon the plaintiffs. That is, the 
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evidence upon which they rely most preponderate. You must 
find, in order to entitle them to a verdict, that the reasons for 
believing what they olaim, are more weighty, more satisfactory 
than for believing otherwise. You must find that the injury com- 
plained of was occasioned through the carelessness and negli- 
gence of the defendants or their servants. 

This question of negligence you are to determine, from all 
the fJEUsts and circumstances bearing upon the question. And in 
determining the degree of care and skill requisite in such cases 
a few other considerations are proper. 

At the request of counsel, I advise you that '* bridges, high- 
ways, streets And railroads are means of commercial transporta- 
tion as well as navigable streams. The commerce passing over 
a bridge may be greater than on the stream it spans. The legis. 
latare have power to authorize the erection of a bridge over 
one of the navigable streams of a State for which they legislate; 
and it is for the legislature to weigh and balance the various 
considerations belonging to the subject, the obstruction to navi- 
gation on the one hand, and the advantages to commerce on the 
other ; and to decide which shall be prefered, and how far one 
shall be made subservient to the other. 3 Wallace U, S. S. 
Court^ 5 Amer. L, Reg 637, 

This power of the legislature may be exercised by general or 
special Acts, and, when exercised, cannot be questioned, except 
by a paramount law of Congresa. Idem. 

This power is not affected by the ordinance of 1787. That 
ordinance simply placed the navigable streams on a common 
law footing, as established by prescriptive user. 2 Mich. 519. 

The legislature have passed upon the necessity and propriety 
of this bridge, upon its locality, dimensions and requisites, as a 
connecting link in the road from Allegan to Singapore. They 
have further determined that the obstruction to the navigation 
of the river, occasioned by such bridge, must be submitted to, 
as both lawful and unavoidable, and, if the difficulty and haz- 
ard of navigation be thereby enhanced, then a proportional in- 
crease in the requisite care and skill will be demanded. 

The common-law rule is to be here strictly applied, " who- 
ever to the injury of another, neglects a duty which he ought to 
20 
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perform bj taw, becomes liable to compensate the injury or dam- 
age.^' The test is this : in order to avoid doing a damage to 
the property of another, a person is bomid in law to such care 
in the use of his own property, as a prudent man would employi 
vnder similar circumstances, if he were himself the owner of the 
property exposed to damage. 85 Cal,; Amer, L. Reg. Vol. 8 
§503. 

The time for a party to exercise care and skill, is hefore he 
puts himself in the very road of casualty. If he faUs to do so, 
it is of no consequence, in the eye of the law, whether he merely 
misjudffesy or is obstinately reckless; his act is not careful^ and he 
is to abide the consequence. Court of Appeals, N. Y. Amer, 
L, R, 86 ; and where an injury comes from the exclusive neglig- 
ence of one party, he cannot shield himself from liability by 
ealling it an accident. 23 Pmn. 196 ; 16 U. S. Dig. 466. 

The question of negligence or want of due care is usually a 
mixed question of law, and of fact, and so it would seem to be in 
this case. When so, it is for the jury, and must depend upon 
tiie situation and circumstances of the case. What would be 
ordinary care at the crossing of a highway, may be gross neg- 
ligence at the crossing of Railroad. 4 ZahrU^ (N. J.) 824. 

Bridges over rivers, built by authority of law, with proper 
draws, are not a nuisance. Stockton^ (N. J.) 624, 17 U. S. Dig, 
477. A draw bridge over navigable waters, is not necessarily 
an obstruction amounting to a nuisance. The hindrance is a 
ptiblic necessity. 5 McLean^ 425. 

When two easments have a common right to the same 
place, it is the right of the public that both shall be enjoyed, as 
90t unnecessarily to interfere with, or abridge the the right of 
tither. 29 N. Y. 815. 

Precaution and vigilance, on the part of officers of vessels 
propelled by steam, should be increased, in proportion to the 
difficulties of navigation in particular localities, and in propor- 
tion to the dangers of collisions to which they are liable to 
expose the property of others. 1 Newh. 461." 

If, after carefully weighing the evidence, and applying to it 
Ibe rules of law, as given you by the court, you find the pliun- 
tiffii entitled to recover; you wiU then proceed to determine 
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how maoh joa shall award them. The rule hriefly stated is, 
'^ just compensation for the iDJury sustained; " and just compei^- 
flatioD is that which will repair the injury, and such extra ex- 
penses as are necessarily incurred in consequence thereoi 
while making the repairs ; and such repairs should be made at 
once ; and if the party whose property is injured, neglects to 
make those repairs at once, or as soon as the same can reason- 
ably be done, they are not at liberty to charge their own negli- 
gence in this respect, to the persons committing the injury. I 
refer now, in applying this rule to this case, to the expense 
incurred lor extra help in managing the draw, after the same 
might have been repaired, or to any other cost or charges 
which might have been avoided, had the repairs been immedi- 
ately made. In other words, if the plaintifb are entitled to re- 
430ver, the defendants cannot be held liable for any neglect on 
the part of the plaintifis to put the bridge in repair at once, it 
being only the direct result of the act, and not the remote, for 
which defendants can be made liable. /S. & R, an Neg,, § 595, 
note 2. 

You may, if you find the plaintiffs entitled to recover, take 
into the consideration the money they have necessarily ex- 
pended, by way of repairs, to make the bridge as good as it was 
before, and what may still be necessary to make it as good as it 
was before, or rather what would have been necessary if the 
work had been done in the month of July, 1869, and the extra 
expense necessarily incurred to manage the draw, and facilitate 
travel over the bridge as well as under it upon the river. 
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Jahrs B. Baldt, et, al.^ vs. Gboroe P. Smith. 

To entitle a plaintiff to coata in the Clrcnlt Oomrt, It mast appear tbat the action was not 
cognizable before a Jnetice of the Peace, or that his claim as established at the trial, ez' 
ceeded $100, nnlees reduced by setoff. 

G. W. Lawton, for Plaintiff. 
L. A. TaboTy for Defendant. 

The facts in this case sufficiently appear in the opinion. 

B^ the Courts Brown, J. — In this case the Plaintiff brought 
suit in the Circuit Court, in assumpsit; his claim, with interest, 
amounting to $148. Pending the suit, the defendant made fl 
payment to the plaintiff, so that at the time the cause was heard, 
the amount due the plaintiff' was but $92,94, for which judg' 
ment was rendered. 

The only question presented is, is the plaintiff entitled to 
costs? 

''There shall be allowed to the prevailing party costs, &c., 
&M L. 1867, p. 84. 

The words, ''prevailing party," are to be understood, as 
referring to those parties entitled to costs, under the unrepealed 
law. 16 Mich, 484. 

" In all actions for the recovery of any debt, or damages, or 
for the recovery of penalties or forfeitures, in the cases, where 
such actions are not cognizable before a justice of the Peace, the 
plaintiff shall recover costs. 

The plaintiff, in all actions where he shall recover any sum, 
if it appears that his claim, as established at the trial, exceeded 
two hundred dollars, and was reduced by set off, shall recover 
costs. C Z., 1461, Sec. 3, subdivisions 4 and 5. 

In the case at bar, the plaintiff does not bring himself with- 
in either of the provisions of the above statute. First, the 
action was cognizable before a justice of the peace. Second, 
plaintiff's demand did not reach $200, but only $127, and inter- 
est, amounting in all, to about $148. 
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The People vs. Geo. Vanderpool. 

By Btatate, ** the coart ia which the trial of aoy iiidictmtint i>liaI1 be had, may, at the 
•aoie term, or at the next term thnroafter, on moltou in writing of the dpfon<.Uiit, f^nint 
a new trial for any cause which, by law, a new trial mity be granted, or wlien it i*'\n\\ 
appear to the Court tiiut jiutlce has not been douo, An«l on sucli terms or corulitiona 
aathe Court Rhall direct;" and a Court cannot, by psiasing sentence, a pruceoding witolly 
in invitum^ 80 &r a« the respondent is couourned, deprive him of his ri^ht under this 
statute, of coming into Court and inorin;^ for a n»»- tri>il and pre>»entins< and urging 
his reasons therefor, at any time bofore the end of tbo term n^xt eucceettiug the term 
at wlilch the respondent was convicted . 

The actual presence of a defendant in Court is not nvessiry in order titat his motion for a 
new trial may be entertained. 

Cnmulatlve evidence is lueh us tends to prove tlie name iUct whi^b wo^ beiore attempted to 
bo provotl. Evidence offered not of thu S'tiao fict. but of a different fiict witli the same 
logical bearing, held not to be cumulative. 

A new trial will sometimes be granted on cumuLitive evidence if such evidence will make 
a donbtfU case clear. 

A person is not qualified to sit as a Juror, in the Oirruit Court, unless his name a] pear 
on the asseasment loll for the same year. The pruviHJon of tiK<» statute in iaexuiiible 
and cannot, in a crimlnul aum, be ignored by the people or waived i»y the de- 
fendant. 

Bj/ the Court ^ Ramsdell, J. — 

The defendant in the above cause, having been tried and 
convicted, at the last term of this Court, for the murder of 
Herbert Field, on the 5th day of September last, and having 
been sentenced by the Court upon that conviction, to solitary 
confinement at hard labor in the State Prison for life, which 
sentence is now in process of execution, and two days in the 
term at which he was convicted not having elapsed between 
the rendering of the verdict of conviction and the Bnal adjourn- 
ment of said Court, Ramsdell & Benedict and S. W. Fowler, 
his attorneys, and John Van Arman, of counsel, came into 
Court and made and entered, in writing, the following motion 
viz.: 
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The People vs, George Yanderpool. The defendant comes 
and moves the Court to set aside the verdict of the jury render- 
ed in this case, and vacate and annul the Judgment pronounced 
therein and to grant to this defendant a new trial on the follow- 
ing grounds and for the following reasons : 

1. That said verdict is against the evidence and the law ap- 
plicable to the same. 

2. That since the termination of said trial the defendant has 
discovered new and material evidence and testimony, which 
was unknown to the defendant or his counsel at the time of 

said trial. 

3. That the defendant and his counsel were surprised and 
disappointed upon the trial by the failure and refusal of George 
D. Pibbs to testify as he had previously stated to the counsel 
for defendant, he would testify. 

4. That the defendant was disappointed by the unexpected 
absence of, and his inability to procure the attendance of, several 
witDesses whose testimony was material and necessary for the 
defendant. 

5. That improper and illegal means were resorted to and 
employed to influence the minds of the jurors against the de- 
fendant, to- wit : a placard was put upon the door of the Court 
room and a diagram upon the wall of the court room, both of 
them in such a position as to be seen by the jury, and both of 
them calculated and intended to convey to the minds of the 
jury ideas and impressions unfavorable to the defendant. 

6. That the officers in charge of the jury disregarded the . 
instructions of the court to keep the jury separate from all in- 
tercourse or communication with other persons nor to allow 
any one to associate or converse with them, but various per- 
sons actually did meet and converse with different 'members of 
said jury while they were impanneled to try said cause and 
while they were in charge of the officers. 

7. That four of the persons impanneled and who were sworn 
and actually composed said jury were destitute of one of the 
qualifications of a juror as prescribed by law, to-wit : Their 
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names were not on any assessment roll of any townsbip or city 
ward in the said county for the year 1869. 

8. That one of the jurors who composed the jury which 
tried said cause had previously expressed an opinion upon the 
merits of said cause, unfavorable to defendant: 

Which grounds' are supported by affidavits filed in this case. 

To this motion the people, by Thomas B. Church, Esq., 
.their counsel, interpose objections to the reception or hearing 
of the motion by this Court, for the following reasons, viz.: 

1. Because the right of the respondent to make or lo hav^ 
made said motion is lost ; the said respondent having waived 
and abandoned the same, by not interposing the same between 
the verdict of the jury and the sentence of the Court. 

2. Said motion to be heard requires the personal attend- 
ance of the respondant in Court, where he now is not ; being 
confined in the State Prison at Jackson, as will be seen from 
the records and files of the Court, to- wit : By the sentence im- 
posed on said respondent, anci the receipt for the body of said 
respondent, by the Superintendent of said State Prison. 

These objections to the motion of the respondent are filed 
in the nature of a special demurrer to the jurisdiction of this 
Court, and must be first considered. Upon these objections 
three questions arise : 

1. Has this Court the right to grant a new trial in any case 
of felony after sentence ? 

2. Has the Court a right to entertain a motion for a new tri- 
al in a case of felony without the actual presence of the body 
of the defendant in Court? 

3. Has the defendant waived any of his rights by not inter- 
posing his motion for a new trial before the sentence was pro- 
nounced ? 

Whether the Circuit Courts of this State have the power, 
independent of any statutory provisions, by virtue of their au- 
thority as the highest tribunal known to the laws of the State, 
for the investigation and finding of facts in issue in a case at 
law, to arrest its own judgment and annul its own sentences, 
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wLere those judgments or sentences are the results of its own 
errors, either in the application of the law or in the finding of 
the facts ; or where it is manifest and clear that injustice would 
result from its own adjudications, it is not necessary in this in- 
stance to discuss. Section 6,082 of the Compiled Laws, 
^covers the whole question of juribdiction raised by these 
objections, and reads as follows: ^* The court in which 
the trial of any indictment shall be had. may, at the same term, 
or at the next term thereafter, on the motion in writing of the 
defendant, grant a new trial tor any cause for which by law a 
new trial may be granted, or when it shall appear to the court 
that justice has not been done, and on such terms or conditions 
ss the court shall direct/* A court cannot by any action of its 
own in passing sentence, a proceeding wholly in invitum so far 
as the respondent is concerned, deprive him of his right under 
liis statute, of coming into court and moving for a new trial, 
and presenting and urging his reasons therefore. The statute 
gives the defendant until the end of the next succeeding erm 
to make his motion, and it makes no exception for any contin- 
gency whatever. 

The Supreme Coui*t in the case of Th' Peoj^lf vs. Th- Juflge- 
of Vi^ayne Circuit have decided that a circuit judge in his dis 
cretion might hear a motion for a new trial notwithstanding it 
was not made or entered within the time prescribed in the rules, 
and that, too, after a bill of exceptions ha^ been settled and a 
- writ ot error sued out. 

In cases of murder in the first degree the statute prescribes 
•the sentence which the court shall pronounce, but leaves the 
time when it shall be passed entirely to the discretion of the 
court. Suppose then that the defendant is found guilty, and 
the Judge, in the exercise of his lawful discretion, pronounces 
the sentence at once, and the very next day new evidence is 
discovered, which, if produced on the trial, would have enti- 
tled him to a verdict of acquittal, w^ould it be claimed for a 
moment that he was barred from moving for a new trial before 
-the same court, and exhibiting his affidavits to show the evi- 
dence discovered in order that the fact as to whether or not he 
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bad any good grounds for a new trial might be determined a 
And it he could not make his motion before the couit passing . 
. the sentence, what tribunal could he apply to ? The Supreme 
Court will only act upon judgments rendered in the Circuit 
Courts, and will not examine facts until they are found to be- 
true by an inferior court. Therefore, if the newly discovered 
iacts are to be examined and passed upon at all, they must be 
passed upon by the Circuit Court. 

^ It was claimed in the argument that the granting oi a new 

trial after the sentence is without precedent, in any court of 
competent jurisdiction to grant new trials. But it was not 
shown that a new trial was ever refused for that reason under a 
statute like ours, and thereiore it is fair to presume that a refus- 
al to hear the motion would be equally without precedent. Pre- 
cedents are established when the necessities of justice require 
them, and are followed for the same reason. Bnt a piaui provi^ 

^ ion of the aldtvV- rfqi/irrtt no pvpccileitt to gicv It cffnt^it forvi ^ and 

the objection to the entertaining of the motion for this reason 
is not well founded. 

2. Does it require the personal attendaoce of the prisoner 
in court before the motion can be heard ? I think not. When 
the motion to be heard is by the attorneys for the prisorfer, and 
is designed for his benefit, and cannot injuriously affect his 
rights, I see no good reason why the prisoner should be requir- 
ed to be present m court. 

3. Has the defendant waived his right to be heard on this mo- 
tion by not interposing this motion before sentence ? The rules 
of practice require that when a special motion is made, the rear 
son upon which it is founded shall be set forth. When the 
prisoner was sentenced the 2d, 6th, 7th and 8th reasons set 
forth were unknuwn to him or his counsel, and therefore could 
not have been heard upon Liny motion for a new trial, made at 
the time. Under section 6,082, already quoted, he was entitled to 
wait and pursue his efforts to discover more testimony until the 
the last day of the present term before making his motion, • 
even though he had discovered all the facts mentioned in the 
motion before the sentence was pronounced. 
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The next qaestion is whether the reasous set forth in the 
motion are all, or any of them true. 

1. Was the verdict against the evidence in the case and law 
applicable thereto ! 

I find from the proceedings of the case, the statement of 
the Prosecuting Attorney in opening the case to the jury, and 
the evidence produced on the trial, that in order to establish 
the hypothesis of the prisoner's guilt with sufficient certainty 
to warrant a conviction for murder in the first degree, the fol- 
lowing evidential facts should have been established in evidence 
beyond all reasonable doubt: 

1. That Herbert Field was murdered by some one. 

2. That he was murdered in the Bank of Manistee, between 
the hours of 11 a. m. and 12 m., on the 5th of September last. 

5. That the defendant had sufficient motive for, and an op- 
portunity, of killing Field at that same time and place. 

4 That the defendant had the means wherewith to convey 
the body to the mouth of the Manistee River and anchor it 
there. 

5. That the currents of Lake Michigan took the anchored i 
body from the mouth of the Manistee River to a point on the | 
shore of Lake IVIichigan tweaty miles below. 

6. That the defendant attempted to destroy evidences of ' 
the murder under circumstances which precluded to a reasona- J 
ble certainty the probability of his being ignorant of their be- 
ing such. 

The first of these evidential facts I find was clearly estab- 
lished by the proofs. 

Unon the second, I find the preponderance of evidence was 
mgainst the hypothesis that the murder was committed at the 
Bank of Manistee between the hours of 11 a. m. and 12 m., on 
the 5th day of September last. 

Upon the third, I find the motive or apportunity to kill 
Field at that time was not proven beyond all reasonable doubt. 

Upon the fourth, I find there was no evidence to show that i 

the prisoner had any means of conveying the body from the 
bank to the mouth of the Manietee River, and I find further 



MICHIGAN NISI PRIU8 OASES. 163 



THI PlOFLI V. Oio. Yakdiefool. 



that there is a reasonable doubt of bis being able to take the 
body from the bank to the mouth of the Manistee River and 
anchor the same and return during the time elapsing between 
the time he left home and the time he called at Dr. Fisher^s. 

Uupon the fifth, from the perfect preservation and unabra- 
ded condition of the boty when found, and the testimony of the 
physicians as to the time it had been exposed to air, I find 
there are grave doubts as to the current o^ Lake Michigan 
having taken the anchored body from near the mouth of the 
Manistee River to the point where it was found. 

And upon the sixth evidentiary fact I find that there is no 
evtdence to show that the property destroyed was of any par- 
ticular value to the prisoner, or to show that there were evi- 
dence of crime upon it. 

I theretore find from a careful consideration of the plead- 
ings and the whole evidence in the case, that there is not only 
a reasonable doubt of thfi prisone/s guilty bnt of a fair presumfion 
of his iwwceTice, and that the verdict was against the evidence 
ia the case and the law applicable to the case. 

Upon the second reason set forth in the motion, I find that 
there is no affidavit on file indicating that the matters contain- 
ed in the affidavits of Mary Loyd and Mrs. Hagadorn were new- 
ly discovered, and for that reason they cannot be taken into 
consideration. The reception and consideration of the affida- 
vits of Embree Lott, Wilber F. Lott, and Edward Hall, is 
objected to by the prosecution, for the following reasons : 

1. That thsy are not supported by the affidavit of George 
Yanderpool, alleging that the statements thereit contained 
were unknown to him at the time of the trial. 

2. That they are merely cumulative. 

As to the first point, I do not consider the affidavit ot the 
prisoner indispensable to reasonably establish the fact that the 
evidence offered was unknown to him at the time of the trial. 
He appears to have gone into custody on the Wednesday after 
the disappearance of Field, and to have been closely confined 
ever since, and he is now in the penitentiary in execution of 
the sentence imposed upon him. His affidavit could only be 
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obtained by the special favor of the oflScers having him in 
charge, which might or might not be obtained. His counsel 
show by their affidavits that thej were employed at an earlj 
day, and that the evidence was unknown to them at the time 
of the trial, and they believe it to have been unknown to the 
prisoner. While in motions for the new trial the affidavits of 
the prisoner is de&irable it is not always indispensable, and in 
this case is sufficiently excused. I, therefore, find the fact to 
be th It the evidence oifered by the three last named persons is 
newly discovered, and was unknown to the detendant at the 
time oi the trial ; of it^ materiality, there is and can be no ques- 
tion. If Field was alive as late in the afternoon of the 5th of 
September la9t as indicated in the testimony contained in these 
affidavits, then the innocence of the prisoner would be, and 
must be, clearly established. 

But is this evidence cumulative, and therefore inadmissible ? 
I think not. The prosecution, on the trial of this cause, made 
it an issue that Herbert Field was murdered in the bank be- 
tween the hours of 11 and 12 a. m., on the 6th of September 
last. To meet this issue, the defendant produced witnesses to 
prove that the bank door was open in the afternoon of that day, 
from which it was inferred that Herbert Field was still alive, 
and other witnesses who testified that they saw Field in the 
streets on the afternoon of that day at designated times and 
places. In respect to the evidence that the bank door was 
open, the testimony of witnesses who saw Field in the afternoon 
is clisarly not cumulative in the sense in which that word is 
used in law. They are all facts which tend to destroy the prop- 
osition that Field w^as murdered before noon ; but these facts 
are of a different kind, and cumulative evidence is denied to be 
additional evidence of the same kind, though I should define it 
to be a surfeit of evidence on a particular point, as with this 
definition the rules requiring its exclusion agree more with rea- 
son and justice than with the other. In reference to the testi- 
mony of Mrs. Springer and others, who testified that they saw 
Field in the afternoon, it is not cumulative, for they saw him 
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at a different place and at a different honr, the facts are differ- 
ent, although thej establish the same conclusion, viz. : that 
Field could not have been murdered before 12 p' m. of that 
day. 

In the case of Chatfield vs. Lothrop, 6 Pick., 417, cumulative 
evidence was defined to be such as tends to support the same 
fact which was before attempted to be proved. The evidence 
offered not being of the same fact, but or a different fact with 
the same logical bearing, under this definition, cannot be con- 
sidered as cumulative. 

But under this definition the rule that a new trial will not 
be granted on merely cumulative evidence; is not of universal 
application. Such evidence will not be refused if it will make 
a doubtful case clear. G. and W. on new trials, 1,063, and this 
evidence, if found true (and being uncontradicted and not incon 
[ sistent in itself for the purpose of a motion for a new trial, it 

t must be taken as true), must have precisely that effect. 

I This newly discovered evidence will make plain that which 

was doubtful before, and to neglect it in such a case would be 
grossly contrary to the ends of justice, whose rules are as much 
established for the protection of the innocent as for the pun- 
ishment of the guilty. 

Upon reading the affidavits of Messrs. Fowler and Rams- 
dell as to the conduct of George D. Phibbs, I find the facta set 
forth in the third reason to be true, and upon reading the affi- 
davits of Mr. Fowler and Mr. Ramsdell concerning the wit- 
nesses Wilcox and Adams, I find the facts set forth in the 
fourth reason to be true. 

Upon the fifth reason stated in the motion, I find that after 
the jury were sworn, the prosecuting attorney proceeded to 
read the information and state the case to the jury, in which 
statement, among other things, he informed the jury he should 
be abl»3 to prove that on the Wednesday after the 5ih day of 
September last, large spots of blood stains overspread with ink 
were found upon the bank floor. I find further, that afterward 
and during the early part of the trial, one David D. Ingram, 
without the knowledge of the Court, did clandestinely bring 
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into the court room, and hang upon the wall at the left and 
rear ot the judge, and at the right and front of the jurj, and 
in full view of the whole panel, a diagram purporting to repre- 
sent the interior of the bank on Wednesday, the 8th of Sep* 
tember last, and among other things, to represent the large 
spots of ink covered blood-stains mentioned by the prosecuting 
attorney as having been found upon the floor of the bank on 
that day, to which diagiam the prosecution called the attention 
of the jury by asking the said Ingram if the diagram was an 
accurate representation oi the interior of the bank on the 8th 
of September, and which diagram was calculated to convey to 
the minds of the jurors false impressions and ideas unfavorable 
to the deteudaut ; lor ihe reason that I find from the evidence 
of Dr. Duffield, who examined those spots with a thousand- 
power microscope, that there were no blood stains found upon 
the surface of the fioor under the ink spots that were found 
thereon. 

Upon the sixth reason, on reading and considering the affi- 
davits of Simeon Anderson and James M. Allen, I find the 
statements contained in said reason to be true. 

Upon the seventh reason, I find from the affidavit of £. E. 
Benedict that the names of four of the jurymen who composed 
the panel that tried the said defendant were not on the assess- 
ment roll of any township or ward in the County of Manistee 
for the year 1869. 

On the part of the defense, it is insisted that one of the 
requisite qualifications of a juror is that his name shall appear 
on the assessment roll for the same year ; that this provision is 
a quas/' property qualification ; that the defendant has an inde- 
fensible right to be tried by a jury solely selected from that 
class whose names are upon the assessment roll. On the part 
of the people, it is maintained that this provision of the statute 
requiring jurors to be taken from names on the assessment 
rolls is merely directory, and a disregard for it is not an error ; 
and, also, the order of the Court commanding the sheriff to 
summon one hundred good and lawful men, was substantially 
complied with when he summoned one hundred men irrespeo- 
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live of their names being upon the assessment rolls ; and that 
a jury drawn Irom that number are not objectionable because 
their names did not appear. 

The first question is, what constitutes a lawful juror ? The 
statute in reference to the return of jurors says : " The said 
officer shall proceed to select from the persons assessed on 
the assessment roll of the township or ward, for the same year 
suitable persons having the qualifications of electors, to serve 
as jurors," etc. It afterwai'd says, that in making such selec- 
tion they shall take the uames^of such only as are not exempt, etc. 

The statutory provision directs the officers from what source 
they are to obtain the names of jurors, and that in making their 
selection from that source they are to use care in selecting 
good men. They have no discretion as to where they shall 
obtain the names of the jurors to be returned, and can only 
use their discretion as to the particular names to be selected 
from that source. I do not consider that it becomes impor- 
tant to discuss the reason of the statute ; it is sufficient that it 
exists. The term lawful persons, used in the order of the 
Court, can refer only to persons possessing the qualifications of 
jurors regularly summoned. The defendant has a right to de- 
mand the extension of its full requirements, and if the officers 
of the law fail to do this, it is an error. I consider the reason- 
ing of the Supreme Court in the case of Ilill vs. The PropU 
16 Mirhijan Reports, in reference to aliens as jurors, of equal 
pertinence and force in this case. The provision of the statute 
is inexorable, and cannot be ignored by the people or waived 
by the defendant. 

Upon the eighth and last reason contained in the motion, 
from the affiavit of James M. Allen, Robert Green and T. J. 
Ramsdell, I find there are reasonable doubts as to the qualifica- 
tions of the said Robert Green to sit as a juryman on the trial 
of said cause. 

Therefore, in consideration of the whole matter, presented 
to the Court for examination on the motion before me, and the 
argument of counsel on the same, it appears to the Cor.rt that 
on the trial and conviction of the said defendant, George Yan- 



\ 



168 MICHIQAN NISI PRIU8 CA8B8. 



Clat «. Schwab. 



derpool, for the murder of Herbert Field, in the Bank of Man- 
istee, on the fiith day of September last, fhat juxtia^ has not been 
doiie^ and that the verdict against the defendant and the judg- 
ment and sentence pronounced and passed thereon was vnjmt 
to the defhidavt nnd rrmn^ou^ in hiw. and that the said verdict 
ought to be set aside and the jugmentand sentence pronounced 
and passed thereon, annulled and held for naught, and a new 
trial accorded to the defendant. 

It is therefore ordered and adjudged that the verdict ren- 
dered against the defendant in this Court, on the 25th day of 
February last, be, aud the same is hereby set aside, and the 
judgment and sentence pronounced and passed thereon against 
the defendant, George Van derpool, be, and the same is hereby 
fully vacated, annulled and held for naught. And it is further 
ordered and adjudged that tlie 8aid defendant, George Vander- 
pool, be tried anew upon the information filed against him in 
this Court. 



FaANK Clay vs. John P. Schwab. 

Former; m»y be committal bj deceitfuU.r and fyandnlentlj obtRining the sigDHtnre of a 
party to aa instrument of which he has no knowledge or intention of 8i;rning. 

LoMWU Circuity -^prU, 1870. 

This was an action upon a promissory note for one hundred 
and fifty dollars, made by the defendant, payable to O Simp- 
son order, six months after date, dated April 14, 1869, and 
endorsed by the payer. 

Flea the general issue. 

The defence was that the note was a forgery. 

The defendant is a German, residing in the town of Ridge- 
way, speaking the English language Imperfectly, and not able 
to read it. 

The facts, as testified to by him, that two strangers, one of 
whom called himself Simpson, came to him at his residence, at 
the date of the note, and professed to be engaged in selling a 
patent washing machine, and appointing agents for this purpose 
in the several towns of the connty. They proposed to him to 
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take the agency lor the township in which he lived, stating 
that they would send him thirty machines hy express, that he 
could sell them at ten dollars each, or more, and out of the 
proceeds pay them five dollars for each machine sold, he retain- 
ing the balance for his compensation ; that he would have 
nothing to pay unless he sold the machines or some of them 
but if he sold the machines he should pay $150, or in that 
proportion for what he did sell. He consented to take the 
agency on these terms, and they produced a paper which they 
represented to be a contract to account to them for their share 
of the proceeds of the machines which ho should sell, and pre- 
tended to read it to him, (he not being able to read it himself,) 
and requested him to sign it, which he did. That as read by 
them it was not a note, but an instrument containing the agree- 
ment before mentioned. That he signed no other paper than 
this. That no machines were sent. The note sued was a 
printed blank filled up and signed. The defendant stated that 
the paper which he signed did not look like this, but was a 
larger and longer instrument, and as read to him had no such 
terms as contained in the note.. 

He stated that the signature looked like his, and he could not 
say whether it was or was not written by him, but this was not 
such a paper as he signed. 

The plaintiff testified that he purchased the note in good 
faith, before maturity. 

Qtejldes & Miller^ for plaintiff, cited 2 Ru.^stll on Crimes^ 316 ; 
Roscoe's Cnm, Ev.^ 489 ; 4 MasA.^ 45. 

A, L. Miller, for plaintiff, cited 6. Shep. (18 Marur), 368 ; The 
State VH. ShurVff; 6 Cow , 72, The People vs. Fracock; 4 T i?., 
28, Mead vs. Young; 1 PhiL Ev, (nw ed.), 751, 752. 

The plaintiff's counsel req*iested the Court to charge the 
jury, among other things, as follows : 

1. That under the pleadings, it is not material in this case 
whether or not fraud, deception, or falsehood was the means 
by which the signature of the defendant was obtained to the 
note note declared on, nor is it material if the defendant sup- 



170 MICHIQAN NISI PRIU8 CA8E8. 



GLAT •. BOKWAl 



posed he was signing a contract or any other instrument, and 
did not know at the time that he was signing a note, but then 
was told J and believed he was signing some other agreement 
and not a note at all. 

This request was refiised by the Court. 

2. That if the question of fraud, deception and falsehood in 
obtaining the signature of the defendant to the note were prop-, 
erly in issue, if the note was not forged, it could not become 
material unless knowledge of such fraud, deception and false- 
hood were proved against the plaintiff before or at the time he 
purchased the said note, the same having been purchased by 
plaintiff before maturity of the note, unless he had such knowl- 
edge or information as would put a prudent man on inquiry. 

This request was granted. 

3. That obtaining the signature of the defendant to this 
negotiable promissory note by fraud, deception or falsehood is 
not forgery, such as will avoid this note in the hands of an in- 
nocent holder for value when purchased belore maturity. 

Refused. 

4. That forgery, such as will avoid this note in the hands of 
plaintiff, must be a false making, alteration of, or addition to 
the same in some material point, and that such making, alter- 
ation or addition cannot be presumed but must be proved by 
defendant. 

Granted. 

The defendant's counsel requested the following charges, 
among others : 

1. That if the signature to the note, though genuine, was 
not made to the instrument in the form it now appears, but to 
an instrumant different in any material respect, it is a forgery. 

Granted by the Court. 

2 That if the signature of the defendant was obtained from 
him fraudulently, by covering over the body of the note with 
another and materially different instrument, with gum or other- 
wise, so as to conceal the body of the note and make it appear 
another and different instrument that he was signing, and the 
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defendant was led to believe, by the appearance of the paper, 
and the fraudulent statements of the payee at the time, that he 
was signing such other instrument and not a note, and such 
other instrument was subsequently removed, so as to make the 
signature apply to the note, it is a forgery, and the plaintiff can- 
not recover. 

Granted. 

8 . That if the defendant was unable to read the instrument 
which he signed, and the payee obtained his signature by deceit 
and fraud, by falsely pretending to read the same to him, and 
reading it not as a note but as another and different contract, 
and the defendant was thereby deceived, the instrument is a 
forgery, and plaintiff cannot recover. 

Granted. 

4. That although fraud alone in obtaining the note would 
not avoid it in the hands of an innocent holder, yet if the fraud 
and deceit be such as to make it amount to a forgery, then the 
plaintiff cannot recver. 

5. That if the insrument, though signed by defendant, was 
not signed with any intention of making a promissory note, or 
promising to pay according to the terms of such note, but with 
the intention and understanding that he was signing another and 
totally different instrument, and his signature was procured by 
the payee of the note by means of artfully and designedly de- 
ceiving him as to the character and terms of the instrument he 
was signing, for the purpose of defrauding him, the defendant 
not being guilty of any want of care in the matter, the instru- 
ment is a forgery. 

Granted. 

6. That forgery does not consist alone in the counterfeiting 
or false making of a signature, but may be perpetrated by the 
alteration of a genuine instrument, or by deceitfully and fraud- 
ulently obtaining the signature of a party to an instrument of 
which has no kaowledgc and no intention of signing. 

Granted. 

7. That if the note was signed by the defendant, but at the 
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time it was signed had preceding and abo^e it on the same 
paper, and so connected as to make the whole appear to the 
defendant as one instrument, and if the terms of such preced* 
ing contract were such as, taken with the note, would alter its 
effect, and the defendant did not intend to sign a note alone, 
and such preceding contract was subsequently cut off without 
the defendant's consent, it is a forgery. 

Granted. 

Verdict for the defendant. 



^••t 



Oatakrinb Fin an vs. Bkrnard Millmore et al, 

Millmore had suits pending in diflereut coxirta, on call about the same time. His pres- 
ence at both places appeared nect^»iMry. On motion, held that the cause last noticed for 
trial should be continued . 

Mamttee Oreuit Cburty December^ 1860, 

L. Paitiaon ami D, W. Dunne t( for Plaintiff. 
Benedict, Rollins and CuUihfon for Defendant. 
By the 0/urfy Ramsbell, J. — 

The defendant in this cane, is also defenda nt in a case pend- 
ing in the U. S. District Court, for the District of Wisconsin. 
The cases in the two courts are on call for aboat the same 
time. The defendant's affidavit for a continuance, shows that 
his presence and testimony is necessary on the trial in both 
ooarts. 

He is bound by the first notice of trial served, and the first 
notice having come from the U. S. Court, ihat is sufiicient 
grounds for a continuance in this court. 
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Augustus Day, Complainant^ vs. Cyrus A. Kbllogg, Gborgb W. 

KiCHARDSOM AND BoBlCRT HoSIS, jDe/hldants. 

The Suae OburU have no JurUdictiou to try ^^ determine catee involving the vaUdUy of 
FtUaUMighte. 

Wayne Circuit, In CTuinceryy May, 18T0. 

The bill in this case sets forth the following facts : 

That in May, 1868, defendants Kellogg and Richardson were 
engaged, in the city ot Detroit, in selling a certain patented 
invention, known as ^^ Staples^ Automatic Clothes Washer and 
Boiler," claiming to be the owners of the same for the State, of 
Michigan; that they applied to complainant to purchase the right 
representing the invention to be a new and valuable one ; that 
relying on these statements, complainants did purchase the State 
right — excepting certain counties — and gave to deiiendauts his 
notes secured by mortgage in payment; that the only consid- 
eration for these notes and mortgages was the patent right in 
question ; that this patent was an iniringement and void ; that 
the notes are in the hands of the defendant, Hosie, a bankery 
for collection, and praying that the defendants may be enjoined 
from collecting or disposing of the notes and mortgages in 
question. 

The answer of the defendants, Kellogg and Richardson, 
admits that they were owners of the patent right, and the sale 
to complainant, but denies that any representation or warranty 
was made by them as to the validity of the patent. It admits 
the giving of the notes etc., but states as a part of their con- 
sideration, certain boilera and apparatus, office furniture, etc., 
sold to complainant, together with the patent right. It denies 
the invalidity of the patent or that it is an infringement, but 
asserts that it is a valid and valuable patent. 

The cause was heard upon bill, answer and proof, but 
the question of jurisdiction was alone discussed by counsel. 

J, J, Speed, Complainant's Solicitor, D. C. Holhrook of Coun- 
sel. 

E. W, Meddaughy Solicitor for Defendants. 
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Bi/ the Courts Patchin J. — This is a bill in Chancery, filed 
for the purpose of settirg aside and having delivered np a cer- 
tain mortgage and notes claimed to heive been given by com- 
plainant to the defendants, Kellogg and Richardson, in payment 
for a certain patent right, on the ground that the patent was 
invalid and void. 

The act ol Congress of July 4, 1836, provides as follows : 

" That all actions, suits, controversies and cases arising under 
any law of the United States, granting or confirming to in- 
ventors the exclusive right to their inventions or discoveries 
shall be originally cognizable, as well in equity as at law by the 
Circuit Court of the United States or any district court having 
the powers and jurisdiction of a circuit court. 

' That the effect of this act is to confer upon the Federal 

courts exclusive original jurisdiction of suits in equity involving 

the validity of patents has not, I believe, been questioned by 

any well considered case arising since its passage. GiUon vs, 

Woodworthy 8 Faige 132; Dudley v8.*Mai/hew, 3 ComsL^ 9. 

It is, however, urged on the part of the complainants, that 
the State courts still assume jurisdiction to pass upon the validi- 
ty of a patent right whenever it arises in a case collafcraUy^ and 
to this a large number of cases were cited at the hearing. In 
my examination of this question, I have carefully studied all of 
these cases and many others. But, with the exception of one, 
which I shall hereafter notice, I have been unable to find any 
in which a State court has entertained junsdiction of a suit 
brought for the purpose of having a patent right declared void, 
as a basis for affirmative relief. In nearly every case the ques- 
tion has arisen collaterally as a matter of defense, and even then 
has been generally passed upon without objection or discussion. 
I apprehend that ^his fact may, in a great measure, account for 
the large number of authorities sustaining jurisdiction of State 
courts in cases in which the question of the validity of a patent 
arises by way of defense. Without considering the weight of 
authorities upon this subject, I am at a loss to see how a well 
considered adjudication, in view of the statute above referred to, 
could possibly hold that a State court had jurisdiction to try 
and determine any case involving the validity of a patent 
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right, either directly or otherwise. It seems tome entirely 
clear that no careful and intelligent State court would attempt 
or desire to assume jurisdiction of a question which can only 
arise under and hy virtue of a United States law, especially 
when that law itself, in terms so explicit, confers exclusive juris- 
diction on another trihunal. In one of the more recent cases 
it was held that the courts had no jurisdiction to inquire into 
the validity of a patent right, even when it arises as a matter of 
defense — 40 Maine, 480. The case hefore referred to as sus- 
taining the present bill in its prayer by affiripatory relief is in 11 
Ohio^ 162. As an authority, this case is entitled to but very little 
weight, for neither the counsel nor the court make any reference 
to the jurisdictional question, and it does not seem to have oc- 
curred to them that it was involved in the case. Clearly, in 
the consideration of the points involved, the substance of the 
case was overlooked, and the shadow embraced; whereas, had 
it, received that careful and full consideration which all courts 
ought to give questions of this nature, the objections to enter- 
taining jurisdiction undoubtedly would have apjeartd so sub- 
stantial and dear as to have led the court to an entirely difi'erent 
conclusion. 

It was asserted by counsel at the hearing, but without any 
extended argument, that Congress does not possess constitu- 
ional power to deprive the State courts of jurisdiction of such 
questions, and hence that the act of 1836 is void. 

I have no question as to the validity of the act. It seems 
to me entirely clear that Congress not only possessed authority 
but it is their absolute duty, in some manner, to exercise it so as 
to prevent the many wrongs that would be sure to flow from the 
assumption of jurisdiction by the State courts, of questions of 
this nature. The decree of the State court against the validity 
of a patent right, though pronounced by the court of last resort, 
and binding upon the parties to the suit, would not ^f^ttk the 
question; for, notwithstanding such judgment, the Federal 
courts might declare the same patent to be valid, and thus the 
anomaly be presented of a party deprived of his property by 
erroneous judgment of a court of last resort in reference to 
the character or status of a thing which settles nothing beyond 
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the rights of the immediate parlies to the suit. Thus, in the 
case at har, should the complainant succeed and the patent 
be declared void and the mortgage and note he delivered up, 
it»wonld be entirely competent for the Federal courts to pro- 
nounce the same patent valid, and we should have the singular 
spectacle of a patent possessing those peculiar qualities so as to 
be void as to one suitor and valid as to another. On the other 
hand, a decree of the Supreme Court of the United States as to 
the validity of a patent settles the question with everybody. 
It is the settled policy of the law that every one is entitled to 
his day in court, but it does not therefore follow that because 
he is subject to the laws of the State he must be heard in the 
State courts ; for he is also subject to the laws of the United 
States, and may, with equal propriety, be heard in the Federal 
courts, especially, in matters arising under the laws of the Uni- 
ted States. 

The people of the States are like the people of the United 
States. Their interests are identical. Withdraw the one and 
the other has vanished. 

It is quite immaterial in what particular forum the litigant 
seeks to redress his real or imaginary wrongs, so that one of 
competent jurisdiction is open to him. His rights will be 
equally protected in either. 

I have no sympathy with that party spirit of jealousy, seen 
frequently in legislative bodies, and sometimes even in the ju- 
diciary, which is blind to every consideration, either of logic or 
sense, that may, by any possibility, make against its own pre- 
conceived political theories. It is the highest duty of the 
judiciary to rise above this, as it is its glory that thus far, in the 
history of our country it has generally been enabled to do so. 
That politicians, who often seem to imagine their own individ- 
ual interests paramount to those of the public, should sometimes 
be found antagonistic to the best interests of society may not 
seem so strange, but when the judiciary so &r forgets its duties 
as to be influenced in the slightest degree by any expectation 
of personal or political advantage, or, indeed by any other than 
a desire to fearlessly and impartially administer justice for the 
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sake of justice itself, the last anchor to our institutions will 
have been loosened, and we may well feel alarmed for their 
safety. 

Being clear in the conviction that this Court has no juris- 
diction in this case, I must direct the register to enter a decree 
dismissing the bill oi complaint with costs. 



♦•» 



Aleaxndbr Miller vs. Thb Great Western Railway Co. 

The locut m quo of a personal tort does not onit the Joiifldictlon where the court ha ■ 
obtained the control orer the parties. But wher6 the partiea are non-reaidenta of the United 
States, at tho time the tort was committed and the trespaas was committed abroad, oarconrt a 
will entertain Jurisdiction only as a matter of comity, not of right. 

As a question of public policy, and in Tiew of the clearly deilned Jurtodlctions of neigh- 
boring States and countrim, the remedy of the plaintiff in actions of torts should be admin - 
stered, when serrice can be had on the defendant, by the courta of the locality where such 
torts were committed. 

Quare : Whether the same doctrine should not be applied to other actions. 

Wajfne Circuit, May, 18T0 

Motion by plaintiif for leave to amend declaration. 

This action was commenced by filing of Narr., and entry 
of rule to plead in Wayne Circuit, August, 1868. 

The plea was the general issue. Upon the trial, the jury 
rendered a verdict for the plaintifi in the sum of $ 3000. The 
defendants alleged error, and on the argument in the Supreme 
Court the judgment below was reversed, and a new trial 
ordered. 

The plaintiffs Counsel at the March Term following, moved 
for leave to amend the declaration, which motion was heard by 
Hon. Jared Patchen, Judge of the 3d Judicial Circuit, and by 
him denied. 

The general facts in the case, and the grounds for the denial 
of the motion for leave to amend, appear from the decision. 

By the Courts Patchin J. — This is an action for damages 
against the company on account of the pluntifTs expulsion from 
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their cars, which he averred to have been done at a distance 
from any dwelling or asual stopping place. All the counts in 
the declaration allege him to have been a passenger who had 
complied with all the conditions required to entitle him to be 
carried to the end of his joumej. The plaintiff is a resident of 
Canada, and the defendant's road extends from the Suspension 
Bridge, in Canada, to Detroit. The case was tried in this Court, 
and a verdict rendered for the plaintiff, on the ground, among 
others, that the plaintiff was put off the cars not near a dwell- 
ing or a usual stopping place, in accordance with a statute law of 
Canada The case was then taken to the Supreme Court, and 
bj that Court reversed, for the reason that, under the declara- 
tion, plaintiff could not avail himself of the provisions of said 
statute. The plaintiff now comes into court and asks to amend 
his declaration by striking out all that part relating to the 
place of the putting off. The Supreme Court in commenting 
upon the case, says : ^* There can be no doubt that the locality 
of the trespass does not of itsell oust the jurisdicion, when the 
court has lawfully obtained control over the parties. But when 
the parties are not residents of the United Slates, and the tres- 
pass was committed abroad, the right of action in our courts 
can only be claimed as a matter of comity, and they are not 
compelled to proceed in such cases. We think that when, 
upon the trial or by the pleadings, it appears that our tribunals 
are resorted to for the purpose ot adjudicating upon mere personal 
torts committed abroad, between persons who are all residents 
where the tort was committed, the inconveniences and danger 
of injustice attending such controversies render it proper to 
decline proceeding further. The cases cited on the augument 
recognize the right to take this course, and we regard it as the 
correct one. By common law originally, all actions were local, 
as every fact must be tried by a jury of the vicinage. 

" This, however, being not a statutory regulation, but a 
principle of unwritten law, which is really human reason ap- 
plied by courts, not capriciously, but in a regular train of decis- 
ions, to human affairs for the promotion of the ends of justice, 
according to the circumstances of the nation, the necessity of 
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the times and the general state of things, was thought suscepti- 
ble of modification, and the courts have modified it." 

And it is now well settled law, that the right of action, 
founded upon personal torts, is not confined to the vicinage. 
And jet in my investigations of this subject, I have been forced 
to the belief that very great difficulties will hereafter arise in 
the enforcement of this rule by the courts. When our fore- 
fathers came to this country, they brought with them the com- 
mon law of the mother country, so far as it was applicable to 
their new condition, 'and have continued to adhere to it certainly 
with sufficient pertinacity. But how very few of those rules 
and regulations, applicable to the then condition oi this country, 
confined to a few feeble settlements scattered along the Atlantic 
coast, with an almost unknown and impenatrable wilderness in 
the back-ground, filled with subtle, implacable savages, and 
straggling for its very existence, fearing annihilation from every 
quarter, poor in all that gives a nation strength and power, can 
possibly be applied to America to day. Those settlements have 
expanded and spread out over the whole extent of this country, 
from the Atlantic to the Pacific ; the wilderness has disappeared, 
and with it its savage inhabitants, until to-day he scarcely pos- 
sesses sufficient vitality to serve as a counter irritant to distract 
the attention of the country from any real danger ; rich in 
everything that makes a nation powerful and strong, fearing 
and having nothing to fear, save its own power. It cannot be 
the duty of the courts to follow implicitly precedents founded 
upon conditions so entirely different. It is not the duty of any- 
body to attempt to clothe a giant in the habiliments of a pigmy I 
Men and things must be looked at and grappled with as they are 
and not as they have been nor, indeed as they will be. Judging 
from the past it is quite possible that courts of justice may be 
conducted by means of electricity with thousands of miles inter- 
vening between the court, the witnesses and the jury, and even 
the eloquence of counsel be received through the same medium, 
but the rules of evidence of to-day would be of but little bervice 
to them. 

The learned Dr. Lieber, in his work on legal hermenentios, 
defines a precedent in law to be a decision arrived at by a com- 
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petent tribunal after a patient inquiry into all the points bearing 
upon the subject decided, and sajs : '* If we are convinced after 
patient inquiry, which includes a thorough knowledge of the 
subject-matter, that we ought in justice to deviate from the 
former decisions, we do wrong to perpetuate it.'' 

The country has just begun to grow by means of those won- 
derful agencies, electricity and steam. It is free from any appa- 
rent internal or external danger, and hence the courts should scru- 
tinize closely every proposition of law submitted to them, that 
they may be sure to give proper tone and direction to prece- 
dents, which will inure to the best interests of society, as it 
exists to-day. And while I do not shrink from the limited 
responsibilites in that regard devolving upon me, as a court of 
ttisipriusy yet I am led to approach them with very great care 
and caution, for I apprehend there is danger of following pre- 
cedents, not at all applicable to the changed and changing con- 
dition of affairs. The great thoroughfares of the times, both of 
thought and more substancial freightage, are increasing with 
great rapidity, and the public demand this increase as is wit- 
nessed by the thousands of dollars d' mated by them almost 
every day to these enterprises. They cannot be given up. 
The public interests and prosperity are too closely connected 
with them. The commercial law has in a great measure grown 
up and been founded upon the high iseas, and there were many 
reasons why a court should assme jurisdiction of a cause o 
action occurring either in a doubtful or entirely without the 
jurisdiction of any court. The thoroughfares were not at all 
times the same, perhaps visiting any given jurisdiction but once, 
therefore it was extremely difficult, and some times impossible, 
to obtain service of process. But now it is marked by clear 
and distinct lines, from which it never deviates, passing through 
well defined jurisdictions at regular intervals and over entry of 
which it always remains subject to service of process. Can it 
be claimed that rules and regulations applicable to the former 
can be to the latter ? It seems to me clear that to ask the 
question is to answer it. I am forced to believe that all actions 
of torts, at least when the defendant can be served with procesSf 
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should be confined to the loctu in quo thej were committed, and 
I apprehend it will be a grave question hereafter whether other 
actipns will not be classed in the same category. 

It is snfiicient in the case at the bar to s4y, both parties 
being residents of a foreign coantry when the tort was commit- 
ted, the case ought to be heard in this court. 

The motion must therefore be dismissed. 



Second National Bank of Lansing, vs. The City op Lansing, 

A dty order upon its own treanirer and payable out of a fpecial and deeignated fiind, is not 
a negotiable promiaeory note or bill of exchange. 

Under the Charter of the City of Lansing, an order drawn by the clerk of said aty upon Its 
treasurer, payable ont of a specific ftand, which was to be created by aseerament upon a 
.porMbn on/y of the houses and lands of the City, deeignated as being benefited by the im- 
provement in payment of which the order was given, does not create an indebtedness 

against such City. 

Inghxaii Oircuii, April, 1870. 

This was an action of assumpsit brought upon an order in 
the words and figures following : 

" $ 1000 Lansing, September 2, 1865. 

Check No. 6999 and No. 403. 

Pay to J. Shine, or bearer the sum 
" of one thousand dollars with interest at ten per cent, out of 
" any money in your hands belonging to the Michigan Avenue 
" grade fund for grading. (By order of the Common Council, 

" September 2, 1865). 

A. E. Cowles, City Clerk.^' 

" Countersigned, A. A. Jennison, City Auditor." 

Longyear dc Seager^ for plaintiff. 
A, E, Covohs^ City Attorney for defendant. 
The case was tried without a jury and the fiicts were agreed 
upon by counsel. 
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In 1865, and prior to the giving of this order, the Common 
Cooneil of the Gilj of Lansing determined under the authority 
given them by title six of the act of Incorporation of said City, 
of 1865, from section 9 of said title, to grade a street called 
" Michigan Avenue," and that the expense of the work should 
be assessed upon the houses and lands to be benefited by the 
improvement. They also designated the property which they 
determined would be so benefited, and upon which such assess- 
ment should be made, which was but a small portion of the 
property within the City. A contract was also made by said 
Common Council with one John Shine, for such grading, by 
which (amongst other things) it was provided that Shine should 
be paid the price agreed upon per cubic yard, in orders drawn 
on the fund known as the ^^ Michigan Avenue Grade Fund,* 
upon the estimates of the City Engineer ; also that '^ all orders 
drawn upon the fund created to defray the expense of said 
grading, should bear the like designation as the fund, and be 
known as Michigan Avenu* Grade Ordtrt, 

This order (with others) was issued upon estimates made by 
the City Engineer, for work done under said contract, was de- 
livered to Shine, and by him assigned to the plaintifi* at the date 
of its issue, for a valid consideration; of which said Common 
Council had notice. 

From various causes stated in the stipulation of facts, no 
money had been or has since been collected for the Michigan 
Avenue grade fund. 

Bi/ the Courty Hiasi, J. — ^The following are my conclusions 
in this case . 

1st. That the City order or instrument declared on is not a 
negotiable bill of exchange, or a negotiable promissory note, it 
being payable out of a special and designated fund, and that it 
therefore is liable in the bands of the present plaintiff to all 
equities between the original parties, lat Panons On j\otes and 
BilU, page 43 and note (o) 

2nd. That such order, being payable out of a specific fond 
to be ccllected by assessment upon aj;or^eon onl^ of the houses 
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and lands within the Citj^does not create an indebtedness and 
is not evidence of an indebtedness against the City at large, 
and therefore that this action cannot be maintained. 

The territory (houses and lands) designated, becisime charge 
able with such expense, and the property within the City, but 
ntside of that so designated as being benefited was not to be, 
and cannot legally be burdened with the expense. 

It was understood by the contractor that he was to be paid 
from the special fund, — the contract itself so provides. And 
the money or fund against which these orders were drawn 
when assessed and collected could not rightfully be used by the 
City authorities for any other purpose. And when collected 
and paid to the City Treasurer, if it should be appropriated to 
any other use. or if payment of the orders should be refused, 
the City itself would be liable as for money had and received 
to the pljiiiuiff's use. McGullock v$. The. Maj/or dbc. of BrooMyn^ 
23 W^: n ' , 438.— LttA-r m. The TrusU'esof WllCamshuryh 4 De- 
nioj 520. See also the cases of Beard vs. Brooklf/n, and Richard- 
son ?',s'. Brook'l}/n in 31 Burhour^ which hold that, ew an action 
cannot h' maintained upon the Cfjutracty an action on the case 
for negligeuc^i may be maintained, if the Common Council un- 
reasonably neglect or refuse to make and cause to be collected, 
the special assessment. I can hardly see upon what principle 
this can be so held. It is indirectly compelling the inhabitants 
of the City to pay a debt for which they are not liable. 

It seems to me that the plaintifi's remedy, in case of neglect, 
is by application for a mandanmn to compel the necessary action 
by the Common Council and there are many authorities to this 
efTect. But that question is not at issue in this case, for the 
disposal of which it is sufficient that an action of assumpsit 
upon the contract cannot be maintained <against the City. 
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A voncB of trial Mired hj mall, waa put Into the poat oflica on Patvrday, iheTth of April, 
altertliaiBailhaa gone, on that day. Tbanotioa waa fcr trial on tbaMtk of April, and tiM 
attorney to whom It waa aent, made allldaTft tliat he did not recefra it nntll the lOtb, 
and that it waa poat maifct-d on the 9th. Held, that the notice waa not aerred in time 
nnder nilo 9, of drcoit Ooozt Rolea, 

Whan terrice ia by mail, if the party making aerrioe daiireato hava theday of maOing notice 
counted aa the day of avrioe, he ahoald place the notice in the poatofltca in ecaaon ftar 
the mail on that day. 

SL Jcteph CSrcmU, Macjf^ 1870. 

Motion by defendant's attorney to strike cause irom the 
calendar for the term, for want of proper notice of trial. 

The action was assumpsit, and the plaintifTs attorney made 
affidavit that he deposited the notice of trial in the post office 
at Centreville, addressed to defendant's attorney at Three Riv- 
ers, on Saturday, the 7th day of May, 1870, the notice being 
for the 24th of May, the first day of the term. The defen- 
dant's attorney made affidavit that he did not receive the notice 
until the 10th of May, and that the letter containing it was 
post marked on the 9th ; also, that soon after, he called the 
attention of plaintiff's attorney to the matter, and that he ad- 
mitted to him that he did not pat it into the mail on the 7th, 
until after the mail had gone on that day. 

Alison & Ak"y^ Plaintiff's Attorneys. 
0. F. Bean, Defendant's Attorney. 

By the Court, Upson J. — 

The written notice of trial is required by ^4,347, 2 C. X., to 
be served, "at least 14 days before the first day of the court, at 
which such trial shall be intended to be had." This requires 14 days 
before the court, exclusive of the day of service. Orah. Prac, 
2d Ed, 262; 5 Weml. 137; 10 Wend. 422. The first day of court 
is excluded in the computation of the time by the statute, and 
the day of service is excluded also, by Circuit Court rule 15. 
See also 1 Doug., 4 Mich. R. 450. There must therefore be 14 
full days, in cases of personal service of notice, between the day 
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of service and the first day of the term. But where the service 
is by mail, as in this case, Circuit Court Rule 9, requires the 
time of service to be increased " one day tor every 20 miles dis. 
tance between the place of deposit and the place addressed." 
There should have been 15 full days then, between the day of 
mailing this notice and the first day ot the term, but as it was 
actually mailed on the 9th, it we exclude that, and also the 24th, 
it leaves only 14 days, which, although sufficient in cases of 
personal service, is not sufficient where service is by mail. 
Placing the notice in the post office on Saturday, after the mail 
had left, is no mailing of it on that day, as it could not then 
be actually mailed before Monday, the 9th, and to uphold such 
service, would practically defeat or repeal the rule. To be 
counted as a service, by mailing on the 7th, it should have been 
dropped in the post office in season for the mail on that day. 
See 2d Wend,j 249, 631. 



Abbis £. Stbikbr vs. Hamdkn A. Hbcox. 

Im cmm of ipMial appMl from JodgmenU, rendered by Jiutlcet of the peace, ander 1 3,836 
a L,, only tboM queitloDs can be taken upirhiob arise on ottJectione **Xo the proceas 
pieadinge, or other proceedings, and the decision of the Justice thereon, which tomdd not 
be aUowtd to 6e made an the trial of the appeal^" and if other spedal points are made or 
raised in theaffldarit for the appeal, they cannot be considered in the Circait other than 
on a general appeal, the statute not haring anthorized them to be so taken up and 
heard. 

Where the Justice, on objection, improperly reftised to receire a written Instrument in erU 
dence on the trial below, and alter that, permitted the opposite party to give oral evl- 
deneeof its contents, against the objection of the party who had endearored to gire the 
writing itself in cTidcnce, JBkld, that though both rulings were erroneous, yet, as the 
■ame oljectlons wo«ld be allowed to be made on the trial of the appeal, they could not be 
specially brought up fay appeal and heard as questions of law in the Circuit Court, befor* 
the trial of the appeal on its merits, notwithstanding the party appealing had set forth 
these points speclflcally, in his affldaTit, on taking his appeal. 

SemMe— That the oljeetloni to be brought up specially on appeal, must hare arisen belbre 
final issue Joined in Josttce'soourt 

St. Jo$^ CircuU, March, 1870. 

This was an action of trespass on the case, in which the plain- 
tifi* recovered judgment on the trial before the justice, from 
which judgment the defendant appealed. The subject matter in 
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issue, was certain personal property originallj belonging to the 
husband of the plaintiff, or to her and her husband, which the 
defendant was alleged to have taken and appropriated. The 
defendant, in his defense, claiming that he obtained title to and 
took the same by virtue of a written bill of sale, executed to 
him by the plaintiff and her husband. 

On the trial below, certain questions were raised as to exempt 
property, and as to fraud in relation to the obtaining of the bill 
of sale. 

The defendant offered to give in evidence in his defense the 
written bill of sale or chattel mortgage, but the justice, on 
the objection of the plaintiff, on some pretense that such an 
instrument was against public policy, ruled it out and refused to 
allow it to be read in evidence before the jury, and subsequently 
allowed the plaintiff, under some claim that he wanted to show 
fraud in the transaction, to give oral evidence to the jury of its 
contents, notwithstanding the defendant objected and insisted 
that the written instrument itself was the best evidence of what 
it contained. The defendant set forth both these points spe- 
cially in his affidavit on appeal, and the justice made full return 
of the facts relative thereto to the Circuit Court. The de- 
fendant having noticed the cause for trial in the Circuit, 
now brings up these questions to be heard and determinied as 
an issue of law in this court, before proceeding to the trial of 
the issue of fact joined therein. 

P EdtoHy Attorney for Plaintiff. 

Wm. SfifUcr and 11. H, Riff't/y Attorneys for Defendant. 

Bi/ the Cortrt^ Upson, J. — There is no question on the face ol 
the return in this case, — if we were permitted to look into it to 
decide these points on the facts there presented, — ^but that in 
each instance the ruling of the justice in relation to the ad- 
missibility of the evidence was erroneous, but we do not see 
how these points canl)e brought here in this way on special 
appeal. 

The Statute, ^ 3836, C. L., in relation to affidavits for appeal 
from the judgment of Justices of the Peace, after providing 
for the case of a general appeal, adds this further clause, as to 



MICHIGAN NISI PRIU8 CA8E8. 187 



Aran S. Snixn r. Bamios A. Hkcoz. 



special points, viz : ^^ And in case there shall be any objection to 
" the process, pleadings, or other proceedings, and the decision 
" of the Justice thereon, which would not be allowed to bn made 
" on the trial of Hie app€(d^ the same may fee set forth specifically 
" in the affidavit " 

All objections to the admissibility of evidence can be raised 
here on the trial of the appeal, and the decisions of the Justice 
thereon, if erroneous, corrected by a new ruling in regard to 
them ; conseqaeotly the statute does not comprehend them 
in its provisions for special points on appeal, and if they are set 
forth in the affidavit, it does not give this Court jurisdiction to 
hear and determine such questions in this way, even though the 
justice see fit to make special return threto. 

In Chaffee vs, Thomas^ 6 Mich.y 63 and 57, the court says 
that this clause in the appeal law, viz : ^'which would not be al- 
lowed to be made on the trial of the appeal," implies that such 
objections would not be allowed to be made on the trial 
of the appeal upon the merits, though by setting them forth 
specially in the affidavit they might be adjudicated by the ap- 
pellate court, as questions of law according to sections 38«il 
and 8852, C. L., and in same case on page 58, they, in effect, say 
that a return by a justice of matters not authorized, or not re- 
quired by law, could not be judicially noticed by the court and 
constituted "no part of the record." That the provisions in 
relation to special points on appeal was not intended to cover 
all errors that might be taken advantage of on certiorari^ is evi- 
dent from the language of the statute itself, and is incidentally 
illustrated by the Court in its opinion in the case of Chaffee vs. 
Thomat^ already quoted. See 5 Mich., 59. 

An appeal brings the case into this Court for a trial anew on 
the merits, and leaves no judgment existing in the Justice^s 
Court to be reversed or affirmed, in whole or in part, in this 
Court, as in case of a certiorari. 

It would seem, therefore, that under the statute only such 
matters of alleged error as arise before the issue is fully made 
up can be taken up specially on appeal to the Circuit Court 
and of these only such questions as would not otherwise be 
allowed to be raised on the trial of the appeal. 
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Matters that arise on the trial of the cause, like the admission 
or rejection of evidence, as in this case, can all be raised anew 
in this Court, and be ruled upon, in the trial of the appeal. 

On this principle, we conclude, the Circuit Judge, in the 
10th Judicial Circuit held, that error in the charge of the jus- 
tice |to the jury could not be taken advantage of on appeal. 
Oitram vs. McQueen, 1 Jdirh. iViJri F^im, 91. The appeal in this 
case must therefore be regularly brought for trial on the merits. 



Alexander Cameron vs. H. Dale Adams. 

The ■totntae, B. L. 1507, 261 , raqnirai '^ot 1«m than Uilrty nor more than sixty daj's notice" to 
be given of tbe time and place of selling animals distrained for running at large contrary 
to law. Notice was posted June ttth ; sale to take place July SSth. Held, The notice 
was insnffldent. 

m 

Z ala m atoo OireuSt, Md^, 1870. 

Jfoy dh Bucky Attorneys for Plaintiff. 

Stewart dc Edwards atui Balch^ Smiley dh Balch, Attorneys 

for Defendant. 

Bi/ the Court y Browk, J. — This is an action of trover brought 
to recover the value of a flock of sheep. 

On or about the 18th of June, 1868, the defendant found a 
flock of sheep, belonging to the plaintiff, in the highway in 
front of his premises, and turned them into his own lot, and in 
two or three days thereafter applied to a Justice of the Peace 
to have the animals sold, in pur&uance with the provisions of|Act 
No, 185, Sess. L. 18t>7, p. 251, which requires notices of the 
time and place of sale to be posted in six public places in the 
township, city or village where the animals are distrained. 

The statute provides that the sale shall be made in ^'not less 
than thirty, nor more than sixty days from the time of affixing 
the notices.^' The notices were written and affixed June 25th, 
and the sale made, in pursanoe with the notices, July 25th. It 
will be seen that but twenty-nine fuU days intervened between 
the posting of the notices and the day of sale. In this respect 
the statute was not complied with, and the sale was void. 1. 
Doug. 450, 9 Mich. , 154. 
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Hubbard Knapp vs. Mosks Duclo. 

An affldaTit Is an oath in writing, aworn before and atUsted by one who haa aothoritj to ad - 
minister the^eame. Hence, If the Jurat is not signed, that wliich purports to be an %(&• 
davit is a mere nullity. 

An appeal from a Justice's Court, made upon an afldarit which is general, relating only to 
the Judgment on the merits, brings up only the questions of fact involred in the con- 
troTeriy. 

On an appeal, ol^ection cannot be taken, to proceas, pleadings, or other proceedings before 

the Justice, unless such ol^ection was raised before the Justice, and his decision was 

rendered thereon. 
If no motion Is made in the Justice's Court Tn relation to the alleged defective process 

plea'ilngs, or proceedings, ctrtiorari is the only remedy by which a party can, in the 

Circuit Court, avail himself of the objection. 

Kalamcuoo OircuU^ May, 1870, 

Dwiyht May, lor Plaintiff. 

J, W, Bree&e, for Defendant. 

The facts sufficiently appear in the opinion of the Court. 

By the Courts Brown, J. — This was an action of replevin, 
and comes into this Court on an appeal from Justice's Court- 
The cause was tried on the merits, without a jury. 

In his final argument, defendant's counsel called attention 
to the fact that the jurat to the affidavit, upon which the writ 
was issued, was not signed, and therefore insisted that the Jus- 
tice had no jurisdiction, and that the jurisdiction of this Court 
must be determined by that test. 

The Justice had no right to issue the writ without an affida- 
vit was first filed as required by ^ 3695, C, L. 

An affidavit is an oath in writing, sworn before and attested 
by him who hath authority to minister the same. — Bac, ^6r., 
124. This paper has a jurat, but it is not subscribed, nor does 
it show on its face who administered the oath, if aoy was ad* 
ministered. It lacks vitality (1 Denio 429), and if it was properly 
before the Court, I should have no hesitation in holding it to 
be a nullity. 

By ^ 8836 C, X., it is provided in relation t6 the affidavit 
for appeals from Justice's Courts, that " in case there shall 
be any objections to the process, pleadings, or other pro- 
ceedings, and to the decision of the Justice thereon, which would 
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not be allowed on the trial of the appeal, the same may be set 
forth specifically in the affidavit.'^ 

A general affidavit for an appeal brings ap only the qnes 
tions of fact involved in the controversy. — Chappee vs. Thonuu, 
6 Mith y 53. If questions are to be raised on appeal, teaching 
the validity of process, pleadings or other proceedings before the 
Justice, the objections must first be made before the Justice, and 
he must render a decision therefm, and such decision must be al- 
leged as error in the affidavit for appeal. If no motion is made 
in the conrt below in relation to the alleged defective process, 
pleading or proceeding, certiorari is the only remedy by which 
a party can, in this Court, avail himself of the objection. 

The jurisdiction of this Court is not dependent upon the 
jurisdiction of the Justice. The appellant has, by his general 
affidavit, and by the return of the Justice, which he has caused 
to be made, conferred jurisdiction upon this Court — jurisdiction 
to try the issue as presented by the pleadings. No other issue 
can be heard. This Court is to try that which is appealed. 
The appeal is from the decision of the Justice on the fitcts rela- 
tive to the alleged unlawful detention of the property in contro- 
versy. The appellant, in contemplation of law, says : " I am 
dissatisfied with the judgment of the Justice, on the facts in 
this case, and I ask the Circuit Court to review the facts and 
pass judgment thereon.'' 

No appeal could be taken from that which never existed or 
transpired. As a basis for an appeal there must have been a 
determination. Hence, only such matters can be heard on ap- 
peal as have been determined by the tribunal from which the 
appeal was taken. Courts determine facts and questions of 
law. When facts are passed upon, the finding may be appealed 
from ; when not passed upon there is nothing to appeal. When 
certain questions of law have been passed upon by the Justice, 
the statute provides lor and directs how an appeal maybe 
taken. If not passed upon there is nothing to appeal from, 
and certiorai is the only way in which queations touching the 
jurisdiction of the Justice, and which are not presented and 
passed upon in that court, can be brought up. The Court will 
take cognizance of the fact that the ease is one of which the 
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Justice bad jarisdictioD^ had the " process, pleadings and other 
proceedings'' before him been regular ; and as to whether they 
were regular, as already intimated by the Court, cannot be 
considered. 

My brother Upson, of the fifteenth Circuit, has recently de- 
cided a case — Stryker vs. Bicox,*! Mirh,y Niw< Prius^ 186, involv- 
ing some of the same questions we are now considering; and 
I fully concur with him in the conclusions arrived at. 



Elizabeth McDonald vs. David McDonald. 

A bill alleging two grounds fur divorce— adultery aod habitual drunkeuness — ie not, for 
that reason, defectire for mnlti&riouaneM. 

Soffinaw CircuU in Chancery. 

By the Courtj Sutherland, J. — The bill in this case is filed 
for divorce, on two grounds : adultery and habitual drunkeo 
ness. 

The defendant has been proceeded against as a non-resident, 
and the bill regularly taken as confessed, after publication of 
an order for his appearance. 

There is no apparent reason for refusing the relief asked for, 
as the proofs satisfactorily establish all the material facts al- 
leged, unless the bill should be deemed defective for alleging 
two substantive causes for divorce. 

Is the bill multifarious ? If it is, the defendant may here- 
after take advantage of it, and the Court should, for that reason 
9ua fiptmtp^ raise the objection. 

" By multifariousness,'^ says Mr. Storey, ^' is meant the im- 
properly joining in one bill, distinct and independent matters, 
thereby confounding them ; as for example, the uniting in one 
bill of several matters, perfectly distinct and unconnected, 
against one defendant, or the demand of several matters of a 
distinct and independent nature* against several defendants in 
the same bill''— ^j. PL 271. 

This vagueness, probably, cannot wholly be avoided in a 
definition, for the same author says : " The conclusion to which 
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a close survey of all the authorities will conduct us, seems to 
be that there is not any positive, inflexible rule as to what, iu 
the sense of Courts of Equity, constitute multifariousness which 
is fatal to a suit, on demurrer." — /^/. ^539. There are, however, 
tests so explicit that ordinarily it is not difficult to detect this 
defect in a bill, if it exists. • The " distinct and independent 
matters" which Judge Story says must not be " improperly'^ 
joined, are probably not so much isolated facts set forth in the 
stating part of the bill, as distinct and independent cases, 
which do not conduce to ofie reh'ff] but require separate, several, 
and perhaps a difierent relief. 

Thus it is said by another author : '*In endeavoring to avoid 
the error of making a bill not sufficiently extensive to answer the 
purpose of complete justice, care must betaken not to run into 
the opposite defect, or that of attempting to embrace too many 
ob/rt$^ for it is a rule of equity that two or more distinct ob- 
jec'ts cannot be embraced in the same suit. The offence against 
this rule is termed "multifariousness." — 1 Dan. Ch. Fr. 383. 
In a note to this it is said : " If a bill does not pray for multi- 
farious relief it cannot be objected to for multifariousness, 
though the case stated would support a a prayer for multifari- 
ous relief;*' citing Dirk rs. Dick, 1 If or/, 290. See note to same 
effect, Mitf. Plead ,181, where the same case is cited, and also 
Pffosant v». Olesauck, 1 Smede <(• Mtir^h Ch. R, 17, 24 ; Varirk 
r.s. Smith 5 Pn'^r 137. In the note last referred to, it is likewise 
said that, ^* to render a bill multifarious, the matter must be 
not only separate and distinct, but each of a character entitling 
the complainant to a separate, equitable relief." Again it is 
said by the author first quoted (1 Daji. Ch. Fr. 394). "From 
the above cases it may be deduced that a plaintiff cannot give 
in his bill, even against the same defendant, matters of different 
natures, although arising out of the same transaction; yet, 
when the matters are hoynogr.npous in their character, the intro- 
duction of them in the same bill will not be multifarious ; and 
it is to be observed that the distinction will not be affected by 
the circumstance of the plaintiff claiming the same thing under 
di. find tiff es^ atd that the statrmf.nt of each different tiUe icill not 
mider it muHiJarious. Thus, where a bill was filed for tithes by 
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the rector of a parish in LondoD, in which the title was laid 
under a decree made pursuant to the 37th Hen. VII^ C. 12, by 
which payment of tithes was decreed in London, at the rate of 
3s 9d in the pound on the rents, with a charge that in case 
such decree should not be deemed binding, the plaintiff was en- 
titled to a similar payment, under a previous decree, made in 
the year 1535, and confirmed by the same act ; and in case nei- 
ther of the said decrees were binding, the bill charged that the 
plaintiff was entitled, by ancient usage and custom from time 
immemorial, to certain dues and oblations calculated accor- 
ding to rent, at 2s 9d in the pound, <fcc. A demurrer for mul- 
tifariousness was overruled." — 18 Price 478-iS'. C; Robinson /^«. 
Guild, 12 Mefc] 323. 

It is said to be the universal practice in England and in the 
United States to combine in one bill or libel for divorce, aa 
many matrimonial wrongs as can be proved, if they are all 
causes for the same kind of divorce. — Sec. 326, Bishop on Mar, 
^ Div.j 2 ool.\ Stokes vs Sto/c^s, 1 Misso. R. 320; Morris vs, Morris y 
20 Ala,, 168; Qnar!^^ vs, Quarles, 19 Alii., 363-366 ; Young vs, 
Youruj, 4 Mass., 429. 

I conclude that where only one object is sought, the com- 
plainant is not restricted to ask it solely on one ground. It is 
said in the case cited from 19 Ala., that '^ it is well settled 
that the plaintiff may aver facts of different natures, which will 
equally support his application.' 

But if the practice was different, on a bill stating one ground 

for divorce, from the practice of a bill filed on another ground 

joined in the same bill, as if the answer to one ground could 

not be sworn to, and as to the other it must (Df-camp vs, Dtcamp, 

1 Green, 296-7) ; or if the decree would be different, as in New 

Tork, for the causes alleged in the bill in this case (Smith vs. 

Smith, 4 Paige 92 ; Mulock vs, Mulock, 1 Edw. Ch, R. 14 ; Rose 

vs. Rose, 11 Paige, 166; Johnson vs, Johnson, 6 John, Ch. R, 

163 ; Pomeroy vs. Pcmcroy, 1 John, Ch, R. 606) ; then the bill 

should be held multifarious. 

No feature of practice or of the decree, regulated by statute 

has come under my notice, rendering it improper, if not other- 
wise so, to state in one bill as causes for divorce, adultery and 
habitual drunkenness. 
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Leonard Bisbee vs. Frank Lane. 

A writ of replevin wai issued oat of the Circuit Court, on the 6th da,j of April, IS70, and 
made returnable on the 3d daj of May, 1870 — being the flret Tuesday in May The reg- 
ular term of the said Circuit Court was to commence on the dd Tuesday in April. A.t said 
April term (said writ haTtng then been personally senredand returned ) the defendant by 
his attorney moTed the Court to quash the writ and set aside the proceedings, because 
the writ was not made returnable at thi^ April term of said Court The Court having 
preriottsly announced that an adjournment of the term would be made to the I3th of 
May, held that It would take cognizance of the fact that the term would not be ended 
by the 3d day of May, and that the return day would be in the April term, and refused 
to grant the motion. 

Wket'ier in case term had ended before dd of May, the return day of said writ would then 
have been hadl ^Quere. 

Branch OimtU, April, 1S70. 

Motion to quash a writ of replevin, and to set aside the pro- 
ceedings thereunder. 

The writ in this case was issued April 6th, and made return- 
able May 3d, 1870 — being the firsi Tuesday in May. The regu- 
lar term of the Branch Circuit Court commenced on the third 
Tuesday in x\pril, being April 19th, thus intervening between the 
issuing and return day of the writ 

The writ had been personally served, and the property in 
question replevied, and writ returned before the first day of the 
term. 

On the first day of the term, defendant made his motion to 
quash the writ, claiming that it should have been made returna- 
ble in the April term. Prior to the making of the motion, the 
Court, in order to hear some cases that were not in a situation to . 
be tried sooner, had auQOunced that an adjourned term of the 
Court would be held, in continuance of the present term, on the 
I3th day of May, after the other cases should be disposed of. 

Parsons d^ Pratt, Plaintiff's Attorney. 

L. T, X. Wilsoij Defendant's Attorney. 

B^ the Court, Upson, J. — By Circuit Court Rule 13, the writ 
in this case might have been issued in vacation or term time, as 
well as all original writs (except vapias), and made returnable 
^* on the first Tuesday of any month, aid also on any day in 
term." 
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This writ is made returnable on the first Tuesday of May, and 
having been issued on the 6 th of April previous, being after the 
first Tuesday in April, ordinarily the day of its return would be 
the regular return day for such a writ under the rule. 

But the regular term of this Court having commenoed on the 
third Tuesday in April, it is insisted that the writ should have 
been msde returnable in said April term, as giving a return day 
subsequent to the issuing of said writ, and prior to the said first 
Tuesday in May ; and that the writ should be made returnable 
on the first return day after its issue. 

If this position were correct, (and perhaps as a general rule 
it may be,) still it is not applicable to the facts in this case, as 
the present term of the Court will not have ended by the 3d ot 
May, the (Jourt being aware and having already announced, that 
when the causes now ready for hearing shall have been tried, an 
adjournment of the Court will then be had to the 13th of May to 
dif»pose of the unfinished business of the term, and we concur 
in the opinion that ^' The term continues to final adjourn- 
ment for return of process." — 1 Mich. Nixi Priuny 92. 

I am not aware that there is any definite rule for determin* 
ing beforehand the length of any term of the Circuit Court in 
this State, so as to know what days a writ can be made returna- 
ble in term, other than on the first day. At common law the be- 
ginning and ending of each of the four terms in the year were 
well known and easily determined, as were also the general or 
common return days in each of those terms, on which original 
writs had to be made returnable. — 1 Tidd's Frac, 106. 

So in the State of New York the length of the terms of the 
Courts of Common Pleas, and of the Supreme Court, was regu- 
lated by statute, and particularly in regard to the issuing, teste 
and return of process.— 2 K Y, R. S,, 197, §§ 4 cfr 5; 210, §11 I 
211, §19. 

By the Constitution of this State, Art VI, Sec. 11, a Cir- 
cuit Court is required to be held at le^t twice a year, in every 
county organized for judicial purposes, and four times a year in 
counties centaining ten thousand inhabitants. By § 993, C. L. 
each of the circuit judges is required, on or before the first day 
of November in every second year, to fix and appoint the times 
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of holding the several terms within his cireuit) for the period of 
two jears. So far, then, as the length of the terms is concerned, 
it seems as stated by J adge Green, that " The terms, for all par- 
poses, continue until the final adjournment and no longer." — 
Green's Frac., 15, §46. 

The writ in this case is made returnable both on the first 
Tuesday of the next succeeding month, and also on a day in 
term ; and the motion must therefore be denied. 

But eyen if the first Tuesday in May had not been a day in 
term, I am not prepared to say that the writ would haye been ir- 
regular in this respect; but even if irregular, it would haye 
been amendable and not void. — 6 Cow,, 603 — 1 Cbir., 38; 2 
Wend., 302. 

At common law, there must have been in general at least fif- 
teen days between the teste and return of the original writ, that 
length of time being required between the service and return. — 
1 TidcVs Prac, 107. 

By our statute, § 5010, C. L., writs of replevin are made re- 
turnable on '^ some day on which writs in personal actions may 
be made returnable.'' 

By Circuit Court Rule 13, '* No original writ shall be made 
returnable beyond three month from its date, unless more than 
that time intervenes before the next term.'' 

This would seem to be the only express limitation in this 
State of the time of the return day of original writs, irrespective 
of the comman law practice. The writ in this case was issued on 
the 6th of April, and the regular term begnn on the 19th of 
April — being less than fifteen days after ; and we have seen that 
in this Stale the length of the terms of court are not fixed by 
law so as to be known beforehand for the return of prccess after 
the first day. We can hardly see, therefore, how it could have 
been irregular or improper in this case to make the writ returna- 
ble, as it was on the first Tuesday of the following month. 
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In the matter of tlie claim of William Stevens vs. The Estate of 

Ebenezbr Arnold, deceased, 

A pftrtyiippeaHiigftxjint^ie decision of Commiasioner* appointed toa4Ju8t claims against the 
estate of a docmsed person, must show by his application that he has been ii^Jnredby the 
allowance or disallowance of a sum, to the amount of twenty dollars] at least ; otherwise 
his appeal will be dismissed. 

WaihUnaw drcttU, l%6ruary Term, 1870. 

William Cheever, administrator of the estate of Ebenezer 
Arnold, deoeased, applied for an appeal from the decision of the 
Commissioners appointed to examine and adjust claims against 
said estate, in allowing a claim of William Stevens, and in such 
application alleged the following grounds or reasons for appeal: 

First, '^ The Commissioners allowed to said Stevens a sum 
miu'h larger than the amount equitably due to him from said 
deceased.'' 

Second, " The said Commissioners did not allow in favor of 
the estate of said deceased, the amount of credits or offsets 
which shoidd be allowed.-' 

A certified copy of such allowance and appeal being filed in 
this Court, 

O. Hawkins, of Counsel for the claimant, moved to dismiss 
the appeal for the reason that the causes alleged in the applica- 
tion were not such as entitled the administrator to appeal under 
the statute ( C. L. Chap. 96, Sec. 22) in that it is not claimed, 
that the sum aUowpd to the claimant, and to which the adminis- 
trator olrjected was of the amount of twenty dolhim^ or that the 
sum dis&llowed as a credit or offset in behalf of the Estate was 
of the a nount of twentj/ dollars, 

L. D. Norris for the administrator, urged in resisting the 
motion, 

1st, That the statute referred to does not apply to cases of 
appeal by an administrator, but the cases of appeal by a claim- 
ant against an estate. 

2nd, But if it did apply, the causes for appeal as alleged, 
were sufficient. 
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By the Courts HiGBT, J. — The statute applies equally to cases 
of appeal by an executor or administrator, representing the 
estate, and by a claimant against an estate, as a reference to 
the two preceeding sections, in connection with section 22, C, L,^ 
clearly shows — the only difference being that if a claimant 
against an estate appeal, he must give bond with security, to 
secure the estate against damages and costs. If the appeal is 
by an executor or administrator, no bond is required. 

It is necessary that the party claiming an appeal should 
state affirmatively in his application, at least one of the causes 
for which the appeal is allowed : to-wit, that the sum allowed by 
the commissioners, aufl ohfvtt^il to by thf appellant^ amounts to 
at least twenty dollars ; or, that the sum claimed by the appel- 
lant, and disallowed by the commissioners was of the amount 
of at least twenty dollars. 

As the application for the appeal in this case tails to state 
either, the motion lo dismiss must be granted with costs. 



►•^ 



The People vs. Nellie Taylor. 

In a crimlxuil action for adultery it is Incumbent npon the People tu show n legal marriage 
of one of the alleged guilty parties, but it it not ueceuary to gJTe eridence to show that 
the parties to the marriage poeseesed the legal qualifications to enter Into the marriagv 
contract. 

Kalamazoo Circuit, March, 1870. 

The respondent is charged with adultery. Her counsel ask 
the Court to instruct the Jury ^hat it devolves upon the People 
to show a legal marriage between respondent and complaining 
witness. That to constitute a legal marriage there must be the 
froe consent of both parties, who must be of legal age, sound 
mind and not within the prohibited degrees of consanguinity, 
as defined in ^ ^ 8206, 3207, C, L, That the exceptions named 
in ^^ 320r), 3207, 3208 and 3209 must be negatived by the prose- 
cution, or the jury must acquit. 

Chai. A Thf/nip»oiij for the People. 

Arthur Brown <£• R, F, HiU, for Respondent. 

By the Courty Brown, J. — To convict the respondent under 
this information, it must appear, beyond a reasonable doubt, 
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that she committed the act complained of, and that she was, at 
the time, a married woman, the wife of the complaining wit- 
ness. This relation must be established by proof of a legal 
marriage ; and this may be done by showing, first, that the 
person performing the marriage ceremony was an officer duly 
authorized to solemnize the marriage contract ; and as a matter 
ot law I advise yon that a Justice of the Peace is such an offi- 
cer ; and proof that he acts as such is sufficient evidence that 
he is such officer. 

The law prescribes no form in the consummation of the 
marriage contract. It is the duty of the officer to determine 
the qualifications of the parties, before he proceeds to take the 
acknowledgement of their contract; and this determination is a 
judicial one, and for the purposes of the marriage, must be con- 
sidered as conclusive until the contrary is made to appear. 
Being a judicial determination, and it appearing by the testimo- 
ny that some evidence of the qualifications of the parties was 
given before the magistrate ; and that question having been 
passed upon, it is the duty of the jury to assume, in the ab- 
sence of any evidence to the contrary, that the parties had the 
legal qualifications requisite to enter into the marriage con- 
tract. 

2. Did the parties as alleged, assent to and acknowledge a 

marriage contract between them, before Justice Allen, and did 
they then and there undertake and promise to take each other 
as husband and wife. 

Defendant convicted. 

No form of words is necessary to consummate the mar- 
riage contract. A bow of the head in response to the proper 
intrrogatory, may indicate assent as well as the words "yes," or 
"I do." 



Root and Midler vs. William Final. 

Soffinaw Circuit, June, 1869. 

Sutherland, J. — Plaintiff having obtained judgment, asks 
term costs, five dollars, (Sec. 1, Seas. L, 1867., p. 84) for a term 
when the case was adjourned without costs to either party. 

The plaintiff is entitled to the costs claimed. 
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Ezra Bertram vs. Moses A. McNaugbton. 

The only requirement as to the filing of papen and the flerrice of copies in case of a special 
motion is in rule 28, and does not include the *' writing** referred to in mle 33. 

Bnles of practice nbould be strictly enforced, thoagh litx^rally construed for the furtherance 
of Justice. 

Jncl'son Circuity Jaituary, 1870. 

The defendant by his attorney, within two days after verdict 
entered in the Special Motion Book, in due form, a motion lor a 
new trial, as required by rule 29; and on the same day filed an 
affidavit on which the same was in part founded, and served a 
copy thereof on the plaintiff's attorney as required by rule 28. 

When the motion was called up for argument, Conely, in 
behalf of the plaintiff, objected to hearing* it, that no motion 
with the names of the parties and their respective attorneys en- 
dorsed thereon, as provided by rule 33, had been filed with the 
clerk within two days after the rendition of the verdict, claim- 
ing that the motion could not be considered as made until such 
paper should be filed ; and that therefore the motion was not 
made within two days. 

J, D. Conely for Plaintiff. 

W. K. Gibson, for Defendant. 

B>/ the Courts Higby, J. — A special motion is made by entering 
the same, properly entitled, dated and signed, in the Special Mo- 
tion Book, distinctly stating therein, all the grounds on which 
the same is founded, and at the same time filing the affidavits 
and other papers, if any, on which it may be founded, and on 
the same day serving copies of such affidavits, or other papers 
on the attorney of the opposite party — Rules 28 and 29. 

The word ^* made " in the second line of rule 81, has the 
same meaning as the word ^' entered, '' in the last line of said 
rule, and in rules 28 and 29. 

The only requurement as to the filing of papers and service 
of copies in case of a special motion, is in rule 28, and does not 
include the writing referred to in rule 33. 
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Rales of practice, although at all times to be respected and 
enforced, should receive a liberal construction for the further* 
ance of Justice, and as the writing referred to in Rule 33, is 
not in termSf required to be filed within any specified time, and 
can be of no service as a means of information to the opposite 
party or his attorney, it may be filed when the motion is called 
up for argument. 

Objection overruled. 



Chablks E. Qillktt vs. August Arnt. 

Soffinaw Circuit, June, 1869. 

SouTHKRLAND, J. — The dcfcndant^s default for want of a plea, 
had been set aside and plea required to be put in in ten days. 
Defendant's default was again regularly entered for not plead- 
ing. 

Motion to set aside default on the ground that defendant's 
attorney, being pressed with business, had forgotten it. As 
soon as his attention was called to second default, he served an 
affidavit of merits and offered to pay the costs of the default, 
which offer was refused. 

Default set aside, on payment of costs of default and of this 
motion, including an attorney fee of ten dollars. 

Rule 20 has no application in the consideration of this 
motion, as the time to plead was fixed by special order on 
setting aside a former default. 
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Gardner, vs. Pegkham. 

A Writ of Replevin maj be nude returnable on any return daj within thiee monihs of ite 

teste. 

Jacksim OirctUt, January 1870. 

Motion to qttush a writ of replevin and set aside the proceed- 
ings. 

The writ was tested Novemher 3d, 1869, and made returnable 
the first Tuesday in January, 1 870. The regular term of the 
Circuit Court commenced the fourth Tuesday in November, so 
that not only a regular term, but also the first Tuesday in De- 
cember (a return day,) intervened between the teste and return 
of the writ, which was the ground upon which this motion to 
quash was made. 

J. D, Gonefy^ for Plaintiff. 

TT. A. (ri6«wi, for Defendant. 

By the Ccm-tyUiOBYyJiufge. — By the stotute,C. L. § 5010, writ* 
of replevin must be made returnable on some day on which writa 
in personal actions may be made returnable. 

By rule 1 3, all original writs (except capias) may be made re- 
turnable on the first Tuesday of any month, and also on any day 
in term ; but shall not be made returnable beyond three months 
from their date, unless more than that time intervenes, before the 
next term, and in such case, the writ shall be returnable on or be- 
fore the first day of the next term. 

This is the only limitation in this State of the time for return 
of original writs. Although the party causing the writ to be 
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James R. Johnston, Guardian of the E^^tat*' of Ephraim 
Vaughn, Charles Vaughn, et aL, v>\ The Atlas Mininq 
^Company. 

vZa fto actioii at law bj the Yender, to recover damsgea I6r the breach of a coatract ft>r the tale 
tif land, the meaanre of damages ie not theftill coatracl price, but the difference between 
that price and the price for which the land could baTe been eold mt the time of the breach 
A new trial mi^ be atdtnA npon a particniar qneetion, witliont re-openjng the whole case. 

Wben the defendant gave no eridence at the trial tending to show the ralae of the land at the 
time of the breach, nor offered any ot^fection to the measure of damagee ae claimed by the 
plalatiffta, the granting of a new trial wUI be condittoned upon pajing the coeti of the 
Conner trial, together with the coats of the motion. 

Keweenaw Otrctdt, Jidn term, 1870. 

Suit WAS brought to recover the purohaseor contract price of 
a certain tract of land, supposed to be valuable for mining pur- 
poses, in Keweenaw County. Trial, by a jury, was bad at the 
March term, 1870, and a verdict rendered in favor of the plain- 
tiff, for the full contract price, 120,500.00, with interest, and 
amounting to $27,675.00. 

This verdict the defendant afterwards moved to set aside, for 
various reasons, and among others as being ejcemve — the jury 
baving disregarded the law laid down by the Court in certain 
•charges for the defendant — ^hich were in substance that there 
could be no verdict for the purchase price, unless the title to the 
premises had passed to the defendant, or in other words, that the 
plaintiff could not recover the purchase price of the land and keep 
the land t#o. 

HvhheU dc Chadhounte for the motion cited Sedff, on Dum.^ 3d 
£d. marginal, p. 190; Old Cohmy Railroad Co, vs. Evan t, 6. 
Cray ; Lewis vs. Lee, 15 Ind, 499. 

Dan, H, BaU, contra, cited upnn this point Sedg, on Dam, p. p. 
296, 7, 8; and 9 ; 17 Barh,, 264 — and insisted that the damages 
found by the jury for the purchase price, with interest, were cor- 
rect. Defendant purchased the land, plaintiffs were ready to de^ 
liver a deed at any time. The money then should have been paid 
into the Probate Court or to the plaintiff on delivery of the deed. 






MICHIOAK MI8I PBIUS 0ASB8. 20T 



JoaifsoH V. Tmm Atlab MmMO Con putt. 



£j/ Hie Courty O'Gradt, J. — This is a motion for a new tridl 
bailed upon several grounds, and among them that the damages 
are excessive. It is said to be "difficult to draw a line as to the 
granting of a new trial; and. perhaps tht* granting or niiit 
granting of it must always depend upon the oircumstancea 
of the case." Also '^ that the granting of a new trial, like tke- 
granting of a continuance, or taking off a default rests in the dis- 
cretion of the Court, is fully establsihed by all the authorities. 
And an infinite variety of considerations which can never be 
brought to the test of a strict rule, and which must be referred 
to the discretion of the Judge, are the basis of determination. 

In the exercise of such discretion I shall proceed to entertaim 
and consider the motion, but only on the point of excessive dama 
ges — for I must deny it as to all the others. The correct princi- 
ple is, as laid down by the common law rule, that a party ca» 
only recover such damages as he has suffered. 

The evidence at the trial tended to show that the defendant 
never acquired a legal title to the premises in question, that there 
were several dependent acts to be performed mutually — as the- 
payment or tender of moneyjand mortgage, or the delivery or te» 
der of a sufficient deed ; and that there was negligence imputable- 
to both parties, only differing in degree, in this behalf. Then 
what is the true measure of damages ? If the legal title did not 
pass to defendant it surely can not be the contract or purchase- 
price with interest. 

The principle of the common law must be applied, and which I 
hold is laid down correctly in Old Colony Railroad Co, vs, Evans 
and Lewis vs. Lee, viz : In an action at law by the vender, to re* 
cover damages for the breach of a contract for the sale of land, 
the measure of damages is not the full contract price, but the dif. 
ference between that price and the price for which the land could 
have been sold at the time of the breach. 

A new trial may be ordered upon a particular question, widi* 
out reopening the whole case, Thwaites vs. Saimbu/y, 7, Bin^,^ 
437. When the damages are excejunve a new trial may be granted, 
to determine the damages, without opening the whole cai^ 
Boyde v$. Brown, 17 Pick, 453; Bobbins vs, Tovmnend, Id., 345 ; 
Sdmikon vs. Sal', 6, & and M,, 634. 
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The Court may allow a remittitur of the exoess of damagei 
found, and overrule a motion for a new trial ; hut in this case 
there was no evidence to establish what that excess should be. 

A new trial is granted, but it must be confined to the single 
point of determing the damages without opening the whole ease. 

And, inasmuch as the defendant gave no evidence at the trial 
tending to show the value ol the land, at the time of the breach, 
nor offeered any objection to the measure of damages, as claimed 
by the plaintiffs, they must pay the costs of the former trial as well 
as the costs of this motion. 



Zachabiah Robeson and Wm. B. Wabford, vs. Origin Bingham, 
Lucius Phbttbplacb, Fkedbrick San ford and Hknry San- 

FOBD. 

I>oubl€ eosU, nndur oar statutes mean common costs and on«'4ialf added thereto. 

Where, Qnd<>r { 3786, 9 Comp. Lavs, the plaintiff was entitled to doable costs, and the taxing 

officer had actually duubled the common coats, a retaxation was ordered to be made as 

above, on the same bssis as specified in \ 6606, 2 Comp. Law«. 

BramA OireuKU, Juitjf, 1870. 

This was an action of trespass for breaking and entering 
the olose of plaintiffs and cutting down and destroying their 
fruit trees. It was originally commenced in Justice's Court, 
where the defendants, who acted under directions of the Com- 
missioners of highways, interposed a plea of title under the 
statute, and the cause was thereupon certified by the justice to 
the Circuit Court. On the trial in the circuit, plaintiffs recov- 
ered judgment for $100 damages and double costs, under ^3736, 
2 Comp. Laws. 

Subsequently on application to a Circuit Court Commis- 
sioner the plaintiffs bad their costs taxed at double the amount 
of the common or single costs in the case, to which defendants 
excepted, and thereupon moved the Court for a re-taxation 
thereof. 

Partom & Prattj Defendants Attorneys. 
E. G, Fuller, Plaintiffs* Attorney. 
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B^ the Court, Upson, J.— Under ^ 3736, 2 C\ 2/., the 
plaintiiis in this case are entitled to recover *^ double costs,'' and 
the taxing officer taking the words in their apparent literal 
^ense, has aotuallj doubled the single costs in his taxation. This 
construction is erroneous. *' Double or treble costs are not to 
be understood to mean according to their literal import twice 
or thrice the amount oi single costs." 

When a statute gives double costs, the true mode of estima- 
ting them is, first, to allow the plaintiff or defendant the single 
costs, including the expenses of witnesses, counsel fees, <fec., and 
thence to allow him one half the amount of the single costs, 
without making any deduction on account of those expenses.*^ 
2, Tkhls Prat',, 987, 988; 4, Barn, & Ore9», 889; 7, Doicl dh 
Rj/l, 484. 

** If* treble costs are given, thej are calculated thus : 1, the 
common costs ; 2, halt of these ; and then half of the latter." 
1, Chit. Prac.y 27; 4, Barn, dh Cress,, 154; 1, Chit, Rep,, 137. 

This is the rule at Common Law law and it is embodied sub- 
stantially in § 5605 of our comp. laws as to double costs. 

This section of our statute is also copied from the Revised 
Stotutes of New York, (2 N. Y. R. S., 617, ^ 24,) and the Su- 
preme Court of that State in commenting upon and giving a 
construction to that section say, *^ The legislature have now de- 
fined what they mean by aUowing d/mble cost», viz: the com- 
mon costs and one half thereof in addition, adopting the rule of 
computation common in £ngland, and the Court in the same 
case adopt the common law definition of treble costs as above 
given. 9 Wmd,, 443; and in 9 Wvnd,^ 464, the Court in refer 
ring to the same statute say that it gives ** dtmlle costs'^' and in 
the 18th ^V. F. Reports, 260, the Court held that the statute was 
still in force and not repealed by the code, and after quoting 
the words, ^* recover the amount of his taxed costs and one hall 
thereof in addition,'' they add this comment, *^ being what is 
called double costs, and by the npxt succeeding section the double 
costs awarded shall be deemed to belong to'' Ac. The succeed- 
ing section in the N. Y. Statute so referred to is the same aa 
^ 5606, in our Compiled Laws and stands in the same connec- 
tion. 
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The decision in 9 Wend.^ 443, constrning this statute as s 
definition of double costs was made in 1832, long before the en- 
actment of our Revised Statutes, and independent of the com- 
mon law definition of the words " double costs,'' our legislature 
in adopting this statute from the statute of New York would be 
considered as adopting it with the construction her courts had 
then put upon it. 

The motion for retaxation must be granted with $3 costs. 



'♦■♦^" 



Qeorge W. Woodward et ah vs, Atrousrus W. Till. 

Wbeo a lot in a ▼ 'llage baa been adopted as a homestead, it will not cease to be rach by th« 
owner temporarily Tacating It in conseqaence of bin hooM being deatroyed by fire, nor 
though the dwelling hoiue erected afUrwards may Inclnde an apartment to be occupied as a 
store. 

The Court may perpetoally stay ezocation as against a homestead, becanse It is soch. 

Bay drcuU, April, 1870. 

J, W. McMath, for Plaintiffs. 

G, M. Wilson, S. M, Green, for Defendant. 

Motion tor perpetual stay of execution as against a certain lot 
claimed as a homestead, which has been levied on and adver- 
tised tor sale. 

In 1866 the defendant purchased a lot in the village of 
Portsmouth, and resided on it, with his family, until some time 
in 1867, when the house thereon was destroyed by fire. He has 
since lived in a rented house, on the opposite side of the street , 
Not being able to rebuild at once, his lot remained vacant and 
unoccupied until 1869, when he built another house, constructed 
for living in with his family, and to have a portion to occupy 
tor a general stora The execution in question was levied on 
the lot on the 31st day of December, 1869. At that time the 
building was nearly completed. It could have been occupied, 
but on account of the delicate state of the defendant's wife, at 
that time, he did not commence to occupy until February, 
1870. Since that time he has lived on that lot. He states, in 
his affidavit, that when he purchased the lot he intended it as a 
homestead, and has never abandoned that intention ; that he 
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yaoated it in consequence of the fire, and commenced to rebuild 
as soon as his cironmstances would permit. He has not selected 
nor occupied any other premises as a homestead. 

By the Courts Suthbrland, J. — Ownership and occupancy are 
all that is required in such a case to secure a right of homestead, 
and the defendant acquired such a right in this lot before the 
fire. 7 Mich.j 488. The absence of the defendant from the lot, 
and want of actual occupancy since the fire, are explained by 
that accident ; and it appearing that no other homestead has 
^been selected, that there has been an intention all along to 
rebuild on and occupy these premises, and to claim them as a 
homestead, the temporary interruption of the occupancy caused 
by the accidental necessity was not in tact, nor in law, an 
abandonment. He is entitled to be regarded as occupying in 
such sense as to presume the right of exemption. 16 Mirh.^ 
76; Id,, 157 ; Davis vs. Kelhy, 14 Iowa, 524; 12 Ohio St., 431. 
The circumstance that the defendant proposes to use, or is 
using, a part of his house lor a store, will not necessarily pre- 
vent the building being treated as his dwelling, and the lot as 
his homestead. If the facts essential to a homestead exist, they 
will establish the right. There is here the quantity, without 
selection or separation from other lands : the lot is within the 
constitutional limitations in respect to value, and the ownership 
and occupancy upon it as a place of residence. If consistently 
with these facts a portion of the premises, not separable firom 
the rest, is used for a store, the exemption will embrace that 
portion, and such use will be no prejudice to the right of home- 
stead. Prior vs. Stone, 19 Tvxas, 371; 18 111., 19; 21 Id., 
40, 178; Dyson vs. Sh^ley et of., 11 Mich., 527. 

As to the power of the Court to stay execution, see 16 John., 
4; 15 Id., 895; 18 Id., 505; 6 Hill, 247. 

Motion granted. 
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Hugh Riguardsov v$, Richard Talbot. 

1. The omlidOD of the wita«tt to tttito, in aniwer to eroai iDtanogKtoriM, pwtkniUn of 

traaaactiuxiii which appvAr to have traDsplred under his obaerTstion will not be cauM lor 
■uppreialng hlB dapoeition, where he atatas that he la nnable to gire the inftrmation 
•ought. 

2. Where the direct interrogatory Inquired who were the ofBcera of a bank in 1808. and the 

witnen itated their naniee; and he was reqaeated, in a cioai intermgatory, to utate who 
were the offlcors ot that bask in 1803, and rince,and he answered ooly by referring to his 
answer tu the direct interrogatory — held not soiBcient. 

*. On a motion before trial to auppreas a depoaltton on the ground that the croaa interrogar 
torlea are not fully answered, the Court will not Inquire into the materialit> of the un- 
answered interrogatory. Saffinaiio Circuity March, 1870. 

WMer & Smith for the Plaintiff. 
Wm. A, Clark lor the DeteDdant. 

Motion in behail of the defendant to Buppress depositions 
taken under a commibsion, on formal objections. 

A witness was asked, in cross interrogatories, whether he 
had any interest in the assets of the Gore Bank, Canada, and in 
regard to sandrj other things which his deposition shows most 
have transpired under his observation. He answered that he 
had been out of health tor con.siderabie time, and is still sick, 
and that he is unable to answer these questions ior want of 
knowledge. 

SiTTHSRLAND, J. — IMK that it must be left to the witness to 
flay whether he can answer such questions. II he testifies that 
he has no present knowledge on the subject, when it may be 
fairly presumed that he has had knowledge, his denial only 
aii'etas his credit — it does not render his deposition inadmissible 
as though he had refused or silently omitted to answer. 

In iinswer to a direct interrogatory, he stated who were the 
officers of the Gore Bank in 180. ; by a cross interrogatory he 
was requested, among other things, to state who were in 1863, 
and duct', the officers ot that bank. He replied that he had 
answered in his reply to the direct interrogatory. Held not 

sufficient 19 TF^W., 437 ; 25 Id., 259 ; 3 HUl, 333. 

> 

It was suggested, on the part oi the plaintiff, that the question 
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was immaterial ; bat it was held that it oould not properly be 
determined in advance of the trial whether the question would 
be material or not. Such questions should be postponed until 
the trial ; and this practice is indicated by the statute, ^ 4257, 
C,L. 



Anonymous. 



Notice of Trial, — Tho flrst aotice or trial of a cause upponled from a Justice's Court may be 
an eight-day notice ; subseqaent notices of trial inu»t be glvHu fourteen days before term. 

Xenaioee OEreuie, Jimm, 1870. 

This cause, on appeal irom a Justice's Court, bad been noticed 
for trial at a previous term, and was now noticed a second time 
for trial, eight days before term. 

W, W, Osbont moved to strike the cause from the calendar for 
want of sufficient notice. 

C. £. Weavef^ contra, 

Bij the Court ^ PjftArr, J. — Under C. L., ^ 3«54, the first notice 
of trial in a cause coming into this Court on appeal from a 
Justice's Court, is sufficient if served eight days before the term 
at which the trial is intended to be heard, whether such term 
be the first or any subsequent one after the appeal was taken. 
But all notices of trial in such cases alter the first notice, must 
be served at least fourteen days before the first day of the term 
at which the trial is intended to be had. C. i/., ^ 4847. 

Motion (granted. 



• ^9 



People vs, Patrick Cunningham. 

It u not essential, ^s a matter affecting the Jurisdiction of the Court, that it should appear 
affirmatWely that the respondent has bad or waived an examination. 

Bay OireuUy April, 187». 

/<aac MarstoUy Prosecuting Attorney. 

Grier & McDoncU^ for the Respondent. 

"«, 

Information for burglary. 
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On the information being read to the respondent, his counsel 
objected to his being reqnired to plead, because there is no 
return of the examining magistrate showing, and it does not 
otherwise appear^ that he has had or waived an examination. 

By the Court, Sutherland, J. — ^This Court has general 
criminal jurisdiction, and as prosecutions are, in general 
by information, such cases are not special proceedings. 
It is therefore not necessary, in order to show that the 
prosecuting attorney has a right to file an information 
against a person in custody,' that he should first prove that the i 

essential preliminary proceedings have been had. They are 
presumed until the defendant disputes them by affidavit or plea 
in abatement. Washburn vs. People, 10 AfiV^., 372. The 
accused is delivered over to this Court by the magistrate's war- 
rant to commit for trial, or by the recognizance. In this man- 
ner the case is regularly brought into this Court ; by this course 
or routine, prescribed by statute, the prisoner is brought under 
the jurisdiction of this Court in respect to the charge stated in 
the warrant or recognizance. He is brought in to be arraigned ^ i 

or called on his recognizance for that purpose, without any 
other recorded proceeding than the filing of an information. 

As there has been no showing that overcomes the legal pre- 
sumption that the defendant has had or waived an examination, 
his objection to pleading is overruled. 



PfiOPLK vs. Thomas Sumner. 

1 An information for obtaining money by Mm pretences should set forth the tranaaction to 
at to show how the making of the alleged fUte representation operated at a fraud to 
induce the payment. 

2. Snt on a motion in arrest of judgment the Direction is not aTallable if the offence is 
charged in the language of the statute. 

Bay Circuit, DeombtTt 1809. 

Isaac Marstfjn, Prosecuting Attorney. 

Peck cfr Clarky Attorneys for Respondent. 

Information for obtaining money by false pretences. Motion 
to arrest judgment. 



i 
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The information states that the respondent, at the tiaae and 
place stated, *' falsely and feionioosly pretended to Geo. Weather, 
by that he, the respondent, was the owner of a certain described 
parcel of land, and that he would sell to Weatherby the black- 
ash timber thereon standing and growing; by means of which 
said false pretences said respondent did. then and there design^ 
ediy and felonioQsly|Obtain from the said Geo W. $79.28 of his 
money, with intent then and there to cheat aqd defraud him : 
whereas in truth and in &ot said Somner did not own said 
lands, and had no right to sell the black ash or any other tim- 
ber thereon standing. '^ 

By the Court, Sutherland, J. — It is contended in behalf of 
the respondent in arrest of judgment : 

1st. That the information should state the sale or bargain 
by which the money was obtained, and the circumstances show 
ing how the pretence of ownership contributed to induce the 
payment. A similar objection was made in Commonwealth vs 
Strain (10 ^1//*/., 521), and was held fatal, and the judgment was 
arrested. The Court distinctly held that when the alleged 
false pretences were injurious only by inducing another person 
to buy the article as to which such false representations were 
made, such sale or offer for sale must be set out as part of the 
facts relied upon, and as a material allegation in the description 
of the offence. 

But the point is not available in this State in arrest of judg- 
ment where, as in this case, the offence is stated in the words of 
the statute. The statute provides that when the offence has 
been created by any statute, or the punishment of such offence 
has been declared by any statute, the indictment shall, after 
verdict, be held sufficient to warrant the punishment prescribed 
by the statute, if it describe the offence in the words of the 
statute. ^ 6059, C. L. 

2. It is secondly objected that the pretences are not stated 
to have been knowingly and designedly made. That precise 
statement is not required. The information must state that the 
accused party did ihni^twdly obtain money by means of a false 
pretence, with intent to cheat or defraud. This description of 
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the offence imports that the respondent knew the pretence to 
be folse, and in that sense the prooi must establish it. 

The case of Regina w. Philpofts^ 1 Cur. rfr Zier., 112, is not 
opposed to this view. The indictment in that case was 
defective according to this test. The same may be said oi 
JReffma vs. H^iderson, 1 Var. d- Marshy 328. 

8. It is thirdly objected that one of the alleged false pre- 
tences is that the defendant wmtld neU the black-ash timber, and 
it was not a representation of an existing fact. 

The statement in question is not a statement of a pretence, 
but an offer based on the preceding pretence of ownership. 

4. The objection that the information does not correspond 
with the complaint is not well taken. The offence is particu- 
larly stated in the complaint, and a comparison of it with the 
information fully establishes the identity of the charge. 

Motion denied. 



In the HATTER OF THE CLAIM OF ABRAHAM ShBAR V9, ThB fiSTATB 

OF John L. Shear, deceased. 

1 1 it not n«oe8«u7 thnt a person app«ialing flnom the decision or report of Commissioners in 
allowing a claim against the estate of a deceased personTshonld show by his application fn 
appeal that he appeared befwe the Commiasioaenand objected to the allowance. 

It is sufflcient if it appear by snch application that the snm allowed by the Commissioneni, 
and to which he then by his application ol^ects, is at l««8t twenty doUiuii. 

An execntor may appeal from such allowance, and contest sueh claim, if the testator hiaself 
if liTing, conld have done so. 

Whether, as the foundation for a motion to diamjas such M»p«a'>, the fact that an appellant in 
such case had parted with his interest in the estate, may be shown by affidavit or other 
OTldence outside the record — Query. 

A and B were children and the only helrs-at-law of 8, who died Intestate. A was appointed 
administrator of the estate. B then gave A a deed of conveyance granting to him all his 
interest in the estate of 8, and at the same time received from A a bond reciting Aucb con- 
veyance, and conditioned that A would, within one year after the estate should be settled, 
pay to B whatever his Interest so conveyed should amount to, and A afterwards procured 
the allowance of a claim against the estate in his own favor. Htid, that the conveyance and 
bond must be construed as one instrument, and that B had not so parted with his interest In 
the estate as to prevent him or his executor ttom appealing firom such allowance and con- 
testing the claim. 

Wat^denaw drcuUf Jfc6niary,1870. 

Motion to dismiss appeal, by C, JosHn, Esq.^ in behalf of 
Abraham Shear, the Claimant and Appellee. 

JTon, E, Laicrencf, for Appellant, opposing. 
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By the Court^ Higbt, J. — It appears that Abraham Shear and 
Benjamin Shear were brothers, and the only heirs-at-law of 
John L. Shear, deceased ; that Abraham was administrator oi 
the estate oi said deceased ; that an arrangement was effected 
between Abraham and Benjamin, whereby Benjamin conveyed 
to Abraham, by a quit-claim deed, certain real estate therein 
described, and also allhisinUrat in t?ie personal e$f a tf of said John 
L. Shear, deceased. (On hearing the motion, an ailidayit of 
Abraham was read, stating, in effect, that the deed described all 
the estate of said deceased.) It ftirther appears that, at the 
same time of the ezecntion and delivery oi such deed, a bond, 
in a penal sum, was ezecnted by Abraham to Benjamin reciting 
the deed, and conditioned that ^' if the said Abraham Shear 
shall pay to the said Benjamin Shear the fall amount which he, 
the said Benjamin Shear, is, or may be, entitled to, as heir to 
the said John L. Shear, within one year Irom the date hereof, 
or within one year after said estate shall be settled,*^ then said 
obligation should be void, otherwise of force — ^the bond and its 
condition being the consideration for the deed. Afterwards, 
Benjamin died, having made his will, the appellant being the 
executor. 

Abraharn afterwards made a claim against the estate of John 
L Shear, which was allowed by the Commissioners, and from 
such allowance the present appeal is taken. 

This motion is to dismiss such appeal, and the following 
grounds are alleged : 

1st. That it is not alleged in the reasons for appeal that the 
amount of $20.00 more was allowed, which was objected to 
before the Commissioners, and it does not appear that any 
objections were made before the Commissioners. 

2d. That the appellant, Channcey Lett, executor, Ac, has 
no interest as creditor, devizee, legatee, or heir of John L. 
Shear, deceased. 

. 3d. That Benjamin Shear, deceased, had, before his death, 
parted with and conveyed all his interest in the estate of John 
L. Shear, deceased, to Abraham Shear, the administrator. 

It should be stated that neither the quit- claim deed from 
Benjamin to Abraham, the bond made by the latter, or the affi- 
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davit referred to, appear upon the record, but were introduced 
as ezLrinsic evidence on the hearing — the deed and affidavit by 
the appellee in support oi his motion, and the bond by the 
appellant in resisting it. 

First. The first reason for dismissal is based upon the 
language of the second subdivisicn ol section 2937 of the Com 
piled Laws, and on the words, *' being objected to,^' as therein 
used. 

The statute is as follows : " No appeal shall be allowed from 
the decision and report ot the Commissioners, except in the 
following cases : 

"!.♦*♦ 

<* 2. When the Commissioners shall allow any claim, in 
whole or in part, and the sum allowed, being objected to, shall 
amount to twenty dollars. '' 

It is insisted by counsel that under this subdivision no appeal 
can be allowed, except by a person who has appeared before 
the Commissioners, and th( re objected to the allowance of a 
claim, and that at least $20.00 in amount of the claim so ob- 
jected to has been allowed, notwithstanding such objection. 

My attention was called to this subdivision, and the construc- 
tion thus claimed for it in a former case at this term. The de- 
cision of that case rendered it unnecessary to express aay 
opinion on this question. It r ppeared to me, however, at that 
time, and a more mature consideration of it now confirms me 
in the opinion, that the construction contended for is too strict 
and technical. Any person intf^rested in the estate, as creditor 
devizee, legatee or heir, is authorized to appeal, if the adminis- 
trator declines (^ 2944). By the consti-uction contended for 
each person claiming as creditor would find it necessary to 
attend before the Commissioners and object to the claim of 
every other creditor ; every devizee, legatee or heir would be 
subjected to the same necessity, otherwise the right to appeal 
in case an unjust or wronglul claim were allowed, would be 
waived by each person so neglecting. 

This would render the examination of claims before Com 
missioners a tedious and complicated proceeding, while it was 
evidently designed to be an informal, direct and simple one. 
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I think the better construotion is, that the person appealing 
shall show by his appeal that tht» sum allowed bj the Commis- 
sioners, and to which he thit by his claim of appeal objects, is 
at least twenty dollars. This view is not only more in harmony 
with the general spirit ot the law, but is the more natural con- 
struction of the words, " being objected to." They imply 
present time — the time the appeal is taken — and not past time, 
or the time oi the allowance by the Commispioners, ior which 
purpose, "having been objected to" would be more appropriate. 

This objection, therefore, is not well taken. 

Second. This objection must he overruled. Chauncey TiOtt, 
as an individual does not make this appeal. He does so as 
executor, representing the estate of Benjamin Shear, deccas*ed, 
standing in his place and vested with all his interests, including 
his interest in the estate ot John L. Shear. I have no doubt he 
is entitled to bring this case here by appeal, if Benjamin Shear 
himself, as an heir-at-law of John L., could have done so, if 
living. The case of Amf)If7vi<. Wa^loy 36 17., 204, fully sustains 
this view. 

Third. But it is claimed by counsel that Benjamin Shear, if 
living, could not have appealed in this case, for the reason that 
before the allowance ot this claim by the Commissioners, he 
had parted with all his interest [in the estate of Jo];n J, Shear, 
deceased, and consequently was a mere stranger to ihe estate. 

In support ot this the deed and afiidavit were read, and 
{contra) the bond as before stated. 

The hearing of the motion upon this branch of it was objected 
to, or rather the introduction of the deed and affidavit, as evi- 
dence was objected by counsel for the appellant, he claiming 
that a want of jurisdiction as a ground for such a motion as the 
present could not be shown by extrinsic evidence ; that the de- 
tect for such a purpose must be apparent upon the reeord, and 
the case before cited, Amoltl r«. Waldo sustains this view. 

But I am satisfied the objection cannot be sustained on the 
merits, admitting all the papers in evidence. The deed and 
bond were executed simultaneously, were parts of the same 
transaction and must be continued together as one — and show 
clearly that Benjamin Sheer did not part with his interest in the 
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eBtate. That his interest remained the saiDe after the execu 
tioD of the papers as before. Abraham, who was administrator, 
of his fathers estate, was to pay Benjamin ultimately, after the 
settlement of the estate what his interest as an heir wonld 
4tmoant to— the papers being executed apparently to ^cilitate 
the settlement of the estate, by vesting the legal title to the 
whole estate in Abraham as a trustee — and Benjamin*s interest 
in preservicg the estate, or resisting the allowance of unjust 
claims and in scruing an economical administration remained 
unimpaired. The amount he would ultimately receive from 
Abraham, the administrator, by the condition of the bond, would 
depend on the amount of the estate, and the economy and in- 
tegrity with which it should be administered by Abraham. 
The papers therefore do not disclose a want of interest in Ben- 
jamin Sheer deceased, or his executor. The motion is over- 
ruled with costs. 



Ransom Sheldon, vs. The Township of Portaob. 

^ Toirniihip can levy ami collei^t a highway tax, aader I) 9M of CL L,^ upon property within • 
VlUage, specially Incorporatedf and beloaflDg to a reafdent thereof. 

Case made upon agreement of parties, under ^ 3421 of the C, 
L,y as follows: The above named defendant is a municipal cor* 
poration existing under the laws of this State. At a meeting 
of the electors thereof held on the first Monday of April, A. D., 
1869, pursuant to law, the said electors voted to raise by tax 
for that year under the provisions of section 994, volume 1, page 
S41 of Compiled Laws, the sum of two hundred and fifty dol- 
lars for the improvement of roads and bridges within said town- 
ship. 

In pursuance of said vote the defendant's supervisor spread 

upon the roll of said township, as a special highway tax, svid 
.amount, charging with it the real and personal property situa- 
ted in the village of Houghton, and belonging to residents there- 
of, as well as property outside of said village and within the 
township of Portage. That the said village is within said town- 
ship, and is organized at present under a special charter by the 
Legislature of the State of Michigan. That said tax roll was iu 



MICUIGAN NI8£ PBIU8 CASES. 221 



Shudov v. Thb TownHiF or Poetaoi. 



due course of law delivered to the defeudant^s treasurer for col- 
lection of the taxes therein set down. That the amount claimed 
from the plaintiff, according to said roll, in property, real and 
personal, situated in the said village of Houghton is the suoi of 
thirty-seven 18-100 dollars. That the plaintiff is and was at the 
time said tax was voted, levied,*demanded and paid, a resident of 
said village. That said plaintiff paid said tax as his portion of said 
highway tax to said treasurer (who has paid the same to said de- 
fendant) on the 22d day of February, A. D., 1870, under pro- 
test and to avoid a levy upon his property for the collection of 
the amount and that the plaintiff now seeks to recover from the 
defendant the said sum, so paid as aforesaid. 

Uuhhtll <fc Chadbouruff for Plaintiff. 

Ball & Chandler for defendant. 

By the Court, O^ Grady ^ J. — The statute authorizes the elec- 
tors at the annual township meeting to vote a tax oi not exceed, 
ing two hundred and fifty dollars for the improvement of roads 
and bridges in the township. Gomp. Laws, p. 341, ^ 994. This 
ia to pay the expense of improvements deemed necessary on 
roads and bridges, over and above the labor to be assessed in 
that year. lb § 993. And it is to be levied and collected in 
the same manner as other towusiiip mouied expenses. § 994. 
Other township expenses are levied and collected as follows : 

1. The Township Clerk on or before the 1st day October, 
in each year is to deliver to the supervisor of his township (or 
ward if in a city) a certified statement of ail monies proposed to 
be raised therein by taxation, together with a statement of the 
aggregate amount thereof, to be by the supervisor delivered to 
the county clerk on or before the second Monday of the same 
month, to be filed in his office, and laid before the Board of 
Supervisors at its annual meeting, {Sess, L. 1869, p. 336, ^ 26.) 

2. After equalization of the rolls, and apportionment of the 
State and County taxes, the County Clerk delivers certificates 
of the amounts apportioned to be assessed on the property of 
each township for State, County, Township, fractional school 
district and other purposes, to the supervisor of the proper 
township or ward. Id. ^ 32 

3. The supervisor proceeds to assess the taxes lor the 
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amonnt specified in saoh certificate according to and in propor- 
tion to theindividaa! and particular estimate and valuation spec- 
fied in the assessment roll for the year. Id. p. B39. ^ 33. 

The township is divided into road districts, C. //., p 340, ^ 
991, bat it is insisted by the plaintiff that by the charter, the 
village o^ Houghton is a separate road district, and hence not 
liable to pay any part of the exp^^nse of improvement of roads 
and bridges mitsidp of the village. This does not follow. The 
Commissioners of highways may levy a highway tax in the sev- 
eral road dfftfrfcts^ not exceeding one days labor for each $100 
of valaation besides the poll tax — C L., p. 347, ^ 1017, to be 
worked ont within the respective districts, for which the same 
IB levied, and if not worked or commuted, it is to be returned 
to the supervisor who levies the same on the delinquent prop- 
erty, and to be collected like other taxes and expended in the 
district where the same was assessed. C. Z/., p. 352, ^ 1038. 

In case these taxes are not deemed sufficient, § 993 A 9949 
provide for making up the deficiency by a general tax upon the 
whole property of the township, which may be all applied in 
one or more of the road districts, but without regard to the 
districts in which it was raised. 

The Highway law, and the village charter, taken together, 
constitutive the law as applied to thi^ case — under the charter 
the Common Council have power to levy a tax of not exceed- 
ing one-half of one per cent for a highway tax,and a poll tax not 
exceeding $1,00 on each inhabitant not exempt, aSVw«. L.y 1867, 
vol. 2, p. 1092, § 24, for streets within the village, to be ex- 
pended under the direction of the village authorities, and the 
commissioners may levy tax^s in the several road districts out- 
side of the village, within the limits prescribed in C, X., p. 347, 
§ 1017, to be worked out on the streets under the direction of 
overseers of highways for the respective districts. 

In case there should be a deficiency either in the village or 
in the road districts, a gpneral tax may be levied on the prop- 
erty of the township, under § 994. This tax may be laid out in 
such part of the township as the Commissioners of Highways 
may direct — there beintr no restriction in that respect — either 
within or without the village, or both. If within the village, 
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probably ander the direction oi the CommoQ Council or street 
committee. 

Unless, then, the village of Houghton is distinct irom and « 
not a part of the township of Portage (which it is not) the 
property in the village is liable for this as all other township 
taxes. 

But § 63, ol the charter, S<8s. L,, 1867, vol. 2, p. 1109, pro- 
vides that the inhabitants ot the village are liable to the opera- 
tion of all township laws, except as otherwise provided in the 
charter — and moreover, the electors of the village are also elec- 
tors ot the township, and voted on the raising oithe very tax in 
question. 

The tax is a general township tax, for the benefit of the town- 
ship, and must be levied tqval^ on all tht j/rojArty of the totcn- 
ship— Laws ol 1869, p. 339, § 33; C. X., p. 341, § 994; Consti- 
tion, Art. 14, Sec. 11; 0' Kane vs. Treat, etal, 25 III., p. 557. 

Judgment must be lor the delendant. 



Geokgk HiLLiKSB, vs, George W. Faikfield and Alonzu Faib- 

FiXLD. 

Ono holdiof the podtion of a principal in a written contract, cannot cliange hit l«isai status or 
llnbility by eudoming and siisning a guaruniec of the same. 

Oakland Circuit, Jamuur^ 1870. 

W. B, Jackson, for Plaintiff. 

C. ii7 C. iS. Draper, for Defendant. 

This cause was tried before the Court and Jury. 

The plaiutiii declared against the defendants as guarantors of 
a written contract. 

Upon the trial it appeared in evidence that the plaintiff had 
leased a furnace and shop and a dwelling house, to one Isaac 
Place, who went into possession immmed lately, upon the execu- 
tion of the written lease ; that aflerwards and before the lease 
expired the said Place, assigned his right in and to this lease to 
George W. Fairfield, one of the defendants, with the knowl- 
edge and written consent of the plaintiff; and upon request of 
plaintiff, George W. Fairfield and his father, Alonzo Fairfield, 
signed the following guarantee on the back of the lease, tIz : 
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'' For value received I do hereby gaarantee to said George 
*' Hilliker, the f alfillment of all the covenants and conditions of 
*' the aforesaid lease to be performed as herein specified, by the 
" said George W. Fairfield. " 

Signed George W. Fairfield. 

Alonzo Fairfield. 

It was claimed on the argument, that the plaintiff could not 
recover against the defendants jointly declared against as guar- 
antors. 

By ihf Courts Dewey, J., — The defendant, George W. Fair- 
field, by taking an assignment of the lease became a principal 
in the original contract, and as such would be liable tor any 
breach of the same, and he cannot change his legal ^tatm or lia- 
bility by endorsing a guaranty upon his own contract. 



m^< 



Alonzo Sherman vs. Ebbnbzer N. Davis^ 

CoodmI for the reipectiTe partim stipalated, at the time of the informal call of tiie calender, 
that their caae shoQld not tw tried before a oertain day named. Some of the witnceiee for 
the prevailing party remained in attendance apon court until the trial. Hdd^ that such 
prerailing party waa entitled to recorer feee for all the time rach witoemee were in attend- 
ance at court. 

KaUmoMOO Otradt, Md$, 1870. 

The regular term of court commenced May 2d. 

J. L, BaiceSf Attorney for Plaintiff, and 

H. C. Briggsy Attorney for Defendant, 
stipulated, at the time of the informal call of the calendar, 
t^at the cause should not be placed on the call-board before the 
17th day of May. The cause was not reached on the 17ih, and 
counsel for the respective parties further stipulated that the 
same should not be placed on call until a subsequent day in the 
term — on which subsequent day the trial was had, and judgmen^ 
rendered for the plaintiff. 

A number of the plaintiff ^s witnesses were in attendance, 
notwithstanding the stipulation, between May 2d and the 17th, 
and between the 17th and the day of trial, as well as on the day 
of trial. 

By the Court, Brown, J. — Plaintiff asks costs for his witnesses 
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who remained in attendanoe c:pon Court, notwithstanding the ^ 
atipalation of counsel relative to the call of the case. Nothing 
wat» said in the stipulation, about the attendance or non-attend- 
ance of witnesses. They might, for all that appears, have been 
here from a great distance, so that their traveling expenses, had^ 
they returned home, would have equalled their fees for their 
attendance through the term. 

I think, in the absence of any express stipulation, the pre- 
vailing party should recover his witness fees for the time tbey 
are in actual attendance upon Court. Let the costs in this case 
be taxed accordingly. 



-♦-♦■ 



Elizabeth Bennett, App^77^e^ vs. Charles T. Parker, AppcVant^ 

A D0W trial on the grotind of newlj diKorered evidence, will net be granted upon erldence 

which may ponibfy Influence a Gonrt or Jnry to render a different ▼erdlct. The true cri* 

terfan la, wonid the l<^timate logical effect of the newly discoTered Cftct be to reverse the 

former verdict ? 

OaJKotm CircuiU 

T. G. Pray for the Plaintiff. 

Broicn dh Pattervm lor the Defendant. 

By the Court^ Woodruff, J. — This is a motion tor a new tria 1 
on the part of the defendant. 

Several grounds are assigned for the applications, the last 
one of which, the seventh, is understood to be in the present 
state of the record, the only one seriously urged by the mover 
and that is the ground of newly discovered evidence. 

The action is assumpsit to recover money collected by the 
defendant as a Justice of the Peace on notes belonging to the 
plaintiff, but sued in the name of one Henry Smith. 

The case was tried in the court below, and a judgment ren- 
dered in favor of the plaintiff for $85.82 damages, besides costs. 
The cause was appealed to this court and referred, and judg- 
ment rendered on report of the referee for the sum of $39.90 
due the 16th of November, 1868. 

The findings of the referee, so far as concerns the ground of 
the present application, are in effect that the plaintiff was the 
owner of the notes on one of which the money was collected 
by the defendant, which is now in question in this case, that 
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they were placed in the defendant's hands bj the agency of 
Smith, aDd that Smith never had any property in the notes or 
mooey collected on them, and that they were sued in Smith's 
name without anthority so to do, and that, before the money 
was paid over to Smith, the defendant was notified by the plain- 
tiff that the notes were her property, and not to pay the pro- 
ceeds to Smith. 

The necessary inference from these findings is, that the ques* 
tion of plaintiff's property in the notes and the agency of Smith 
and the knowledge of such agency by defendant were litigated 
before the referee and that evidence on the question b as pro- 
duced before the referee. 

The afiSdavit of the defendant read on this motion to show 
the newly discovered evidence, states that the plaintiff had said 
in the presence of John E. Cooper that Henry Smith had settled 
with the defendant for the money in controversy in this suit, 
and that the plaintiff had told one Robert ^Simpson that said 
Smith had authority from her, said plaintiff, to collect the notes 
in controversy herein in his own name. 

Mr. Cooper, in his affidavit, does not support this statement. 
He says, merely, that he knows that Smith had settled with de- 
fendant. 

The effect ol this evidence is manifestly quite different from 
that alleged by Mr. Parker in bis affidavit, because the plain 
tiff'^s admission of such a settlement would carry on its face an 
intimation of her assent to it, or that it had been done legally 
yet a settlement mii^ht have been made between Smith and de- 
fendant, and known to the witness without at all implicating 
the plaintiff*. Conhequently the affidavit of Cooper does not 
sustain the allegation of defendant a affidavit and does not show 
the newly discovered evidence which his affidavit alleges, but 
something essentially different in form and subject. 

This portion of the newly discovered evidence must there- 
fore be laid out of view in considering the motion, and the resi- 
due not subject to this remark can alone be regarded. 

We come then to consider the evidence proposed to be given 
by the other witness, Robert Simpson, that is to say, that the 
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plaintiff told bim that Henry Smith bad the right to collect the 
said notes in his own name. 

The first inquiry suggested as to this piece of evidence is, is 
it cumulative ? It* it is, there can be no question as to the im- 
pru|>netj of granting a new trial on that account. 

But is it cumulaiive? As I understand the authorities, 
whai is meant by cumulaiive evidence, is further or additional 
evidence of a fact as to which evidence was given by the party 
asking a new trial, on the former trial. 

Mr. Stace, one of the defendant's counsel, before the referee, 
states in his affidavit for the motion, with a view probably to 
thii> point, ' that the defendaDt produced no direct evidence m 
*' the said trial to prove or tending to prove that the plaintiff 
^^ had authorized the said Henry Smith to sue and collect the 
" notes iu controversy in his own name.'' 

Now it is easy to see that if Mr. Stace had stated that n# 
evidence whatevrr had been given on the point, it would have 
been more satisfactory and would have brought the case more 
clearly within the rules. I notice in passing, by the way, that 
the word dinct is interlined in the afUdavit, indicating both the 
candor of the affidavit and conceding that some evidence was 
given bearing upon the point now under review. 

If the case, however, depended on this affidavit alone, I 
should entertain consitlerable doubt as to the propriety of deny- 
ing the motion, and should incline to grant it, if the evidence 
Dcwly discovered were decisive of the case. 

It is not by any means every new fact, however, that may be 
adduced upon a new trial that constitutes a ground for one. It 
is not even such a fact as might possibly influence a jury or 
Court to give a different verdict, which can be allowed to send 
the case to another trial. 

The criterion is, would the legitimate logical effect of the 
new fact be to reverse the farmer verdict ? 

It is true the referee has found as a matter of fact, that 
Smith unlawfully converted the notes into judgment in his fa- 
vor, but would it have made any substantial difference if the 
name of Smith had been used as plaintiff with the plaintiff's 
authority and direction the defendant being notified iu due sea- 
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son of the plaintifi's interest in and actual ownership of the 
notes which appears bj Smith's testimony in the Court below, 
and for this purpose also, by the finding of the referee 

The fact of Smith's agency being shown and made known to 
the defendant, with notice not to pay over the money to him be* 
fore payment made to Smith, an actual payment to the latter 
would not shield him from liability to the plaintiff. The mere 
circumstance of Smith's name appearing as plaintifif in the judg* 
ment is no answer to such a notice and does not neutralize its 
effect — for it i? entirely competent for an agent holding negoti- 
able paper (as this must be presumed to have been) iur collec- 
tion, to use his own name as a party, and it is no uncommon 
proceeding to institute a suit in that way — S>ff»manfi vr. Rank of 
Ertg,^ 18 Eaat^ 135; Story on Afjtnj/y 394— and the fact is no de- 
fence to the action. The defendant was bound to know such 
to be the law and therefore to give heed to the notice from 
plaintiff not to pay over the proceeds to Smith. 

The legitimate, logical effect therefore of the newly discov- 
ered evidence could not be to change the result already attained 
by the report of the referee : consequently the motion cannot 
prevail and must be denied with costs. 



Arathbma Goodwin fg. Daniel Burns ^/ rrZ., and Charles 

ScHBURMAN v$. Daniel Burns pt a!, 

1. Error In « docreo can not be noiloe on % motion to let aside a foreolonire tale. 

2. A notice dated and flrst pnbliihed Decembw 12, 18f>7, for Mie under decree January IS* 
1868, is not snfflcient, according to the common practice of the Court. 

8. The land haring been '* atmck off** to a bidder, and the bidder and Oommlraioner baring 
separated without any notice that the sale would be reopened at a snbeeqnent hotir on any 
contingency, the notice of sale wa# spent, and a iK)«tponement for a week, on such bidder 
refnring to pay, by inserting notice of such postponement In the news^Mper iu which th 
original notice wan published — irregular. 

4. Bnt objection for such Irr^^lar notice will be waived if not made promptly after the 

irrognlarlty is known. 

Bay CircuUtim Chancery. 

Br/ Hie CovTf, SrTHERLAND, J. — Petitions have been filed in 
behnlf of Daniel Burns to set aside two ssles of the same 
mortgaged premises^ under tlio d crees for foredosare in these 
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causes : He and wife were mortgagors, and the other parties 
were severally mortgagees, in three mortgages, which amounted 
to abont $2,900, with costs and taxes, at the time of the sales. 
The decree in the first case was made on the 23d day oi Aug- 
ust, 1867, for $731.25, on the first mortgage made to the com- 
plainant in that case to secure a contract of indemnity, and to 
pay certain moneys to a third person for her benefit, $300 of 
which, at the date of the decree, was not due. That decree 
directed a sale of so much of the mortgaged premises as should 
be sufficient to satisfy the decree, with costs, but subject to the 
payments thereafter to become due. 

The petition asks that the sale under that decree be set 
aside, on the ground among others, that no reference was 
directed by the Court to ascertain the situation of the mort- 
gaged premises, and the same was not determined on oral or 
other testimony ; that the premises could have been sold at far 
better advantage if divided up into smaller parcels, and a small 
portion would sell for enough to satisfy the complainant's claim. 
See § 3675-3579, C. L, 

Whatever might be the merit of this objection, taken in 
season and for another purpose, the decree is not void. It has 
been enrolled, and can not now be vacated for a rehearing — 
B'medict vs. Thompson^ WoL^ Ch, 446 — nor reversed on appeal. 
The Court had jurisdiction of the subject and parties, and if 
the statute relating to the practice in the exercise of that 
jurisdiction has not been followed, the error cail only be taken 
advantage of by some proceeding which involves a review of 
the decree. The petition, now under consideration, is not 
viewed as the decree. While the decree stands, a sale in con- 
formity to it will be valid. See BuUard r«. Greer^ 10 Mih.f 
268. Another ground of the motion, in respect to the sale in 
the first case, is an alleged irregularity in the notice of sale— 'it is 
claimed that the notice was not published the requisite time* 
Six weeks' notice by publication previous to the sale is reqnired 
by the practice, and the decree required notice '' according to 
the course and practice of the Court." Ireland vs. Woolman, 
15, Mich.^ 253. The first insertion was December 12th, 1867, 
and the time fixed for the sa e ras January 18th, 1868. This 
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wad short and insufficient notice. 01 '^tt rs. RohinsoA 20 Barb , 
148 {S'^. SUd(lo,i v.i. Wrijkt, 7 Barb. 39.) The premises were 
offered by the Commissioner at the time mentioned in the no- 
tice, and were bid off for a sum equal to the decree and costs : 
thereupon the bidders and Commissioner parted without any 
adjournment of the sale, to be re-opened on any contingency, 
being announced. That sale was not consummated; it was ubau- 
doued by direction of the complainant's solicitors, and the sale 
postponed to the 25th ot the same month, by inserting notice 
of it in the same newspaper in which the original notice of sale 
was published. On that day the sale was again poBtpotied by 
oral announcement, for three days; and on this adjourned day 
a sale was made for $100 to the complainant^s solicitor. 

A sale having been apparently made on the day fixed in the 
first notice, and no other time being there mentioned for it to 
be again opened, the bidders then present would not be likely 
to look for any advertised postponement. The notice 
of sale was spent, when the property was struck off, and the 
bidders and Commissioner separated. Had the Commissioner, 
on the property being struck off, given oral notice that if the 
sale to that bidder should not be consummated, tbt; property 
would be again offered at another specificed hour, he could at 
that time, it occasion required, put up the property tor sale 
again ; or adjourn the sale to another day. This would be the 
proper practice. 

Is Bums now ^ntitled to complain of the insufiicient notice. 
The rule in equity as well as at law requires a party against 
whom an irregular and voidable proceeding has been taken, to 
' take immediate steps, after he is aware or chargeable with no- 
tice of the irregularity, to set aside that proceeding. Irregu- 
larity only technical. HW. Gh, R. 309 ; 2 John. Gh. 247. 

Burns had notice of the postponement to the 25th day of 
Jan.. betore that date, and of other tacts sufficient to put him 
on inquiry in respect to the irregular and defective notice. He 
•did not lose the privilege ot redemption by reason of any sur- 
priue caused by the mode or time of the notice. 

The usual order ot confirmation was made on the 13th day 
ot April, 1868, and nearly sis months elapsed afterwards, be- 
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fore the petitions were filed. The property, at the date of sale, 
was not worth over twenty-live per cent, more than the incum- 
brances on it then held for collection by the Complainant's 
Solicitors who bid in the property. At the time of filing the 
petitions, it was worth from fifty to seveniy-five per cent more. 

These circumstances, if considered apart from the other 
grounds of the motion, would obviously require the court to 
hold that the irregularity was not seasonably complained of and 
is therefore waived. 

But if it were true that Bums was absent from Bay City at 
the time of the sale, and Complainant's Solicitors had agreed 
not to sell until his return, as the petitions allege; that the 
Complainant's Solicitors stated that understanding to the Com- 
missioner at the sale, and that in proceeding to a sale in Burns' 
absence they would fuUfil their agreement by buying in the 
property to save costs, and holding it tor a year subject to re- 
demption by payment of the mortgage debts and costs ; and if 
it were also true, that the delay had arisen by his reposing on 
the faith of being permitted to redeem, such delay would be no 
prejudice to the motion. 

These facts are substantially alleged in the petitions and are 
relied on as the princpal basis of the applications ; if true there 
is no doubt of their sufficiency. 

The showing however satisfies me that the only agreement 
related to the sale noticed for the 18th of Jan.; that Burns .re- 
turned before the 2l8t ; was in Bay City on that day ; and was 
informed that one sale was postponed to the 24th, and that the 
other would be made on the 21st unless he satisfied the debt. — 
It IS clear also, that there was no agreement for any other post- 
ponement; nor any announcement made to the Commissioner 
at either sale, that Burns would be permitted at any time after 
the sale to redeem thin property. 

The charge that the Complainant^s Solicitors discouraged 
competition at the sales by disparaging the title, is not sup- 
ported. Had the fact existed, it would be capable of direct 
proof by some person present and influenced by it. 

The bids were very low; but it appears to be conceded that 
mere inadequacy of price is not a sufficient ground for opening 
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a sale. Two of the mortgage debts have been released and the 
other satisfied by Scheurman, in whose behalf the purchases 
were made, and who was finally the owner of both decrees in 
these cases. 

The defendant Barns is at liberty to accept these rekases and 
take them from the files. 

The prayer of the petitioner is denied, bat without costs. 

[The fo**egoing opinion has been affirmed by the Supreme 
Court.— Ed. ^* N. P."] 



Maiua O. Stockton, vt, John S. Freeman et a/. 

A city charter giving anthority to prerent the obstruction or incumbering of itreets. aiieys« 
kc^ doM not antborize th« common council to require, by resolution, tae remoTal of feo- 
cee, eo bulU as to appn^niate a portion of laid 8tre«ta, by the City Bf anhal. 

Whether the Cbaxter of the City of Flint gtrea the Common CoimcU authoiiiy to act in caa« 
of encroachment upon streetit— <^uere. 

Oenam dreuil, August Ibw, 1870. 

This is an action of tresspass, brought to recover damages 
for tearing down and removing a certain fence on the northerly 
side ot Black River, in Stockton's west addition to the City oi 
Flint. The plea is the general issue, with a notice that the 
defendants will prove under the same, that the fence mentioned 
in the plaintiff's declaration was not (at the time the injuries 
were supposed to have been committed) standing upon or near 
the northerly line of Black River , but was '* standing in and 
upon Ann Arbor Street, which is a public highway, and was an 
obstruction to said street; and ihat the plaintifi had been duly 
notified by the Common Council of ihe City to remove the ob^ 
strucHon** — " And not having done so, the defendant Freeman, 
being Marshal of the City, was ordered by the Council to re- 
move the ohntrnctton : and called upon the other two defendants 
to aid him in so doing.'^ 

Fenton dc Ncictim^ for the Plaintiff. 

H. R. Lowell and L, Vt^alk*-r^ for the Defendants. 

By the Court y Turner, Jtuhje. — Without stopping to inquire 
as to the sufiiciency ot the notice given to the plaintiff to re- 
move her fence, it is important to determine whether the de- 
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f endaots were justified in doing what they did do, by virtue of 
the orders under which they acted. If the fence in question 
was in the street as claimed by the defendants, it was clearly an 
enrroOfhrneTit and not an ohBtruction, This fact is evident from 
the testimony of all the witnesses who have testified on that 
subject. Under the 8th Subdivision of Section (9) Nine of 
the City Charter, the Common Council have authority to ** pre- 
vent the incumbering of streets, side-walks, cross-walks, 
lanes, alleys, bridges or other public places in any manner 
whatever." 

Section 81, among other things g^ves them power to cause 
" the grading, leveling and repairing ot all streets and alleys 
side- walks, cross-walks, parks and public grounds in said City 
and to prevent the ohsfrttcHan or encumbering thereof.'' 

At a meeting of the Common Council, held on the first day 

of September, the City Surveyor reported to them that Ann 

Arbor Street was encroached upon by a fence, and at the same 

meeting the Council passed the following Resolution, 

Rpjiolcf'fl^ That the City Attorney be, and he is hereby in- 
structed to take the necessary steps to cause the obstructions to 
be removed from Ann Arbor Street, so that said street may 
conform to the plat of the same made by the City Surveyor, 
and presented to the Council this evening." 

At a subsequent meeting of the Council, held on the 15th 
of September, their record shows the following: 

*' Report presented from the City Attorney, submitting cer- 
tain Resolutions, and recommending their adoption, to carry 
out previous instructions of the Council in relation to the re- 
moval of obstructions in Ann Arbor Street." 

The Resolutions were then adopted by the Council, and are 
as follows : 

** Re^olverly That Ann Arbor Street, from Kersley Street to 
Court Street, be cleared of obstructions caused by fences placed 
therein, and all persons having any fence or fences in said 
street, be required to remove the same within 15 days of the 
passage of this resolution." 

*' R'riolvf'd, That in case any person or persons, having any 
fence or fences in Ann Arbor Street, between Eersley and 
Court Streets, should fail to remove the same within the said 
15 days, then the City Marshal is hereby directed and required 
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to proc^'ed to remove such fence or fences forthwith, and report 
at the first meeting ot this Conncil thereafter, his doings, and 
the expense incurred thereby, and sach expense shall be paid by 
the owner of such fence " 

" J?' oZw/, That in clearing said Ann Arbor Street of said 
ohufn'ctifm •, the survey of said street by the City Surveyor 
Neweombe, be the enide to determine what fences are f^vcroach- 
menu on said street. 

" Rf$ofrtif^ That the City Marshal forthwith serve a copy of 
the foregoing Resolutions upon all persons owning property on 
said Ann Arbor Street, and having a fence or fenoes fticroackiug 
on said street.*" 

It will be seen from these proceedings (and other evidence 
in the case) that the City Surveyor reported that the fence in 
question (siccording to his survey) encroached upon the street ; 
that the Common Council then passed one resolution ordering 
the street to be cleared of ohitrurtiou$ caused by fences placed 
therein, which the surveyor had reporte 1 as eneroachmen^i. 

And another, that in clearing the street of ohsfructimut^ the 
survey aforesaid should ^^ be the guide to determine what fences 
are eneroachmetiU, 

And another directing the Marshal to serve a copy of the 
Resolutions on ^* all persons having fences (not obstructing,) 
but mrr<ht( hhig on said street. 

It is evident that the Common Council in passing these Re- 
solutions, regarded the encroachment upon a highway the same 
as an obstruction, or in other words, that they were one and 
the same thing. The Statute provides what the proceedings 
shall be when a highway is encroached upon, and also where 
it is obstructed : and the proceedings in the two cases are en* 
tirely different Itt, C, L, S^l—Lawno/ 1861, 153. Th r,y 
of Gran I R rp'ds va. Hugh*^ 15 xV'cA, 54. 

As no proceedings have been had which are authorised by 
the charter or by the general statutes of the State, for the re- 
moval of encroachments, it follows that the resolutions of the 

Common Council were no jastification to the defendnnts, and 
that the plaintiff is entitled to recover her damages, proved to 
hf SIO, togHhcr with costs. 

Whether the charter of the City of Flint grives the Com- 
mon Council authority to act in case of encroachments upon 
streets: — Quere. 
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William H. Barsb, v$. John Eknst, Mast Ebnst, e^aZ. 

When a Chird p«non, an kltaruBy, intrusted In preeerrlng the property for the benefit of hit 
cllenta interrenes and deposits money to secure the payment of the Judgment, but with the 
understanding that the execution shall be enforced for his benefit, and the defendants make 
no effort to pay the execution, but trust to the interposition of others, and pay or secure 
nothing. JSTeld, Tliat it be treated as an equitable assignment of the execution and Judg- 
ment for the benefit of the Intirrenlng party, and that the plaintiff assign to the party so 
depositing, or in case he faU to do so, that the execution be enforced and sale made for his 
benefit 

Bay Oireuit^ June 1870, 

A Motion to set aside le^y, notice of sale and ezecutioa aad 
for a perpetaal stay of ezecation. 

Green & Schofield for Plaintiff. 

Taylor dk Wheeler^ for Defendant 

B^ the Cour^j Mitchell. J'. — By the proof made by affidavit, 
it appears the plaintiff having obtained a judgment in Jufltice^s 
Court took out an execution which was returned unsatisfied 
and a transcript of the judgment and proceedings filed in this 
Court. An execution was then placed in the hands of the Sheriff 
who then had another execution against the defendant, upon which 
he had levied upon and advertised real estate for sale. Soon after 
receiving the execution in this case, Mr. Shepard, an attorney 
of this Court, who was attorney for plaintiff in first execution, and 
had for clients some other claims, by mortgages, against the same 
real estate, and who was desirous of perfecting his client's liens 
handed to the Sheriff the amount of the Barse execution, with 
costs, to be treated as a deposit to secure its payment upon the 
sale of the property upon the first execution, and if that should 
be paid then to sell upon this. The Sheriff gave the money so 
deposited to the attorneys of Barse, to whom he stated the man* 
ner and nature of the dt^posit, but they not fully understanding 
the facts treated the deposit as a payment, and entered upon the 
docket a satisfaction of the judgment, and gave the money to the 
plaintiff, who received and treated it as payment of his judg- 
ment. All parties connected with the deposit by Shepard, un- 
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deratanding that the ezecutioD and Bale were to be continued for 
the benefit of Sbepard, who had deposited the money. 

The defendants do not claim that they paid any part of the 
money or have done anything to satisfy or discharge the judg- 
ment or execution. 

I think this case broadly distinguished from the cases cited 
in most of which there were efforts to continue the execution for 
the bebfit of the Sheriff,who had continued or changed levies upon 
other securities and had provided for payment of the execution. 

In this case it is ordered that the plaintiff, Barse, assign the 
judgment and execution to Theodore F. Shepard, dated back to 
the time when such deposit was made by said Shepard, and in 
case he refuse to do so, that this order shall have the effect of i such 
assignment, and that the said motion to vacate be and the same 
is hereby overruled and denied, and that said execution, notice of 
sale and sale be continued and proceed until said eiecutions are 
satisfied and paid by the defendant or by the sale of the property. 



Charles D. SpraGUE, Plaintiff in error, vs. H. M. Devbns, De- 
fendant in error, 

A coQstabl* hATlng duly serred a writ ofrepltrtn, ouittod In hl» ntam to itete th« tin* ef 
•eiricc, but by leare of the Court, the day after Judgment mm rendered, amended bte re- 
turn by iosertlag the day of Mrrlce. JBSskf, on eerUorari, that It was legal and cured the 
defective return. 

t. The plaintiff In rep]eTin,beibre ajnatiee^flled bond on applying for writ, In the penal 
■urn of 160 only, instead of $100, under } 3095, C. L., and proceeded to judgment, defendant 
not appearing;. Bald erroneoue and Judgment roTened. 

AroMc^ Clrattlt JprO 1870, 

Oertirari to Justice's Court. 

The suit below was in replevin commenced by the defendant 
in error, by writ issued Dec. 2d, 1869, and made returnable Deo. 
14th. 

The bond given by the plaintiff below, under § 8695, C, X., 
was the penal sum of 95Q only, and not $100. The constable 
served the writ Dec. 2d, 1869, by replevying the property therein 
described, and by leaving a certified copy of the writ at the resi- 
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dence of the defeodant, with a person of proper age, the defend- 
ant not being fonnd, but in making his return of service omitted 
to specify therein the day when he served the writ. On the re- 
turn day, Dee. 14th, the plaintiff appeared and filed his declara- 
tion and took judgment, the defendant not appearing. On the 
next day, Deo. I5th, the justice allowed the constable to amend 
his return so as to show the day when the writ was served. The 
defendant below subsequently sued on this writ of certiorari to 
remove the proceedings to the Circuit Court. The allegations of 
error ohiefly relied upon were the insufficiency of the bond and 
the defeei in the return of the officer to the writ in not showing 
affirmatively a service six days before the return day thereof, at 
time judgment was rendered. 

Levi Sproffue^ Attorney for Plaintiff in error. 

J. H, McOawaUy Attorney for Defendant in error. 

By the Qmrt, UpsoN, J.— By § 3692, C. X., the constable serv- 
ing any process is required to " return thereon, in writing, signed 
by him, the time and manner of executing the same," and by § 
3696, C. 2/., writs of replevin are required in Justices' Court to 
be '^ served not less than six days before the return thereof.*' In 
this case the constable in the first instance omitted to state in his 
return the time of service, and under a similar statute in New 
York, where such omission occurred and the Justice rendered 
judgment in favor of the plaintiff, it was held fatal on certioraH^ 
and the judgment was reversed; the return of the certuyrari ^\i\\ 
showing the same return of the officer on the writ of replevin. 2 
mi, 517 ; 17 Wmd,, 617. 

But it appears by the return now made to the writ oi certiorari 
in this ease, that on the next day after the rendition of th<$ 
judgment, the constable, by leave of the Court, amended bii 
return so that it gave the actual time of service, and that it wae 
served, a? now appears, within the time required by law. Tbit 
We think the constable might, with leave of the Court, lawAilly 
do under the statute, and that no advantage can now be taken of 
it. See §§ 4417, 4418, 4419 and 4422, 01 L. 

Also — 14 Mick,, 348, and 1 Mich,, 344 — service in either 
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de — i. e., persoaally or bj copy when property replevied — 
thorised the Jastioe to proceed with the case. Sees. 3699, 
SOU and 5026, C. L\ 

But the bond in this case was defectiye, being in a penalty 
leas than $100, as required by statute to authorize the Justice to 
inae the writ. Sec. 3695, C Z. 

This is a material requisite to the obtaining jurisdiction, and 
in this proceeding is not amendable here — this being a hearing 
on certiorari and in another Court, 5 Mich.^ 33 and 511 ; 6 
JKt€A,69; 19 Jfaine, 219. 

That it is a material defect, see § 3695, C L.; 2 Mich,, 387; 
3 Denio, 54 ; 1 Denio, 184 ; 20 Wend., 673 ] 19 TTen^., 632 ; 18 
Wend,^ 521 and note. 

The judgment below must therefore be reversed, with costs, 
«Bd restitution of the property replevied awarded. 1 D<mg,^ 
Mich., Rep., 302. 



MiLL£R vs. Keen. 

Vi« sobflcriptiOD of a notary public to a jurat need aot be laaled. 



Out (Xrcuit, 1870. 



Suit on a note. The defendant had filed with his plea an affi- 
davit denying his signature, &c. Sworn before a notary public. 
Tlie jurat was under the notary's hand, but not under seal. 

Attoell, for Plaintiff, contended that § 461, C. X., required 
there should be a seal to the jurat or it was not evidence. 

JB^ the Court, Blackman, J. — The simple point to the objec- 
tion is, that there is no proof of the swearing of the affiant, be- 
eaase no seal is attached to the notary's signature. Paragraph 
461, (7. X., does not say ^' his certificate without a seal shall not be 
evidence.'' The whole section, however, evidently refers to his 
acts under mercantile law, which requires a seal to his certificate. 
It has never been the practice to affix his seal to acts author- 
ised by the statute solely. 
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The Psopls vs. J. W. Lillt. 

Hie direction in } 2, & J^ 1809, p, 899, to the proeecoting attorney to endone on the infi>m •— 
tion the names of witneeiee known to him at the time of filing the same, la for the hea» A t 
of the defendant, and thorefinre mandator/. 

flooh endonement la no part of the bod/ of the Infbrmation, and may be «al?ed by t b • 
defendant. 

Where no namea are endorsed, the defendant may more to hare it done before pleading. 

Where witneaaea namea are endoraed, it will be preaomed the proaecating attorney has do ■• 
hia dn^. 

ghoold the proaecating attorney call a witneaa whoee name la not on the information, dor Ib g 
the trial, the defendant may ol^ect to hia being awom ; bat thia otijeotion la addreaae d t 
the diacretion of theOoort 

Where the witneaa called, teatifled before the 'examining maglatrate, and the defendant d i 
not claim be had omitted to make that preparation for trial which he woold hare <ob • 
had Ua name been endoraed, the oltf ectlon waa denied. 

The proaecating attorney, with leare of the Court, may endorae their namea on the inlbr m m- 
tion at any time. 

Out OKhncO, ISTQL 

Howard <& Sullivan for Defendant. 
Miller for the State. 

The prisoner heing on trial tor larceny, the prosecation call ed 
E, F, Howe M a witness. 

Howard^ for defendant, objected to his being sworn, beoausA 
his name was net endorsed, with the other witnesses, upon the 
information. 

In the case of the People vs. Van Buren no names of witnesses 
were endorsed, and Smith, the defendant's attorney, was alae 
heard. 

MUler stated it had not been the practice in Cass Circnit tm 
endorse names of the witnesses, and asked leave to do so, on b oik 
informations, and cited 25 N. Y, — DavowiCs case. 

It appeared Howe testified before the examining magistra liL 

By the Courts Blaokman, J. — The proyision contained in § 9 , 
Act 138, S. L, 1859, was no denbt incorporated into this lanr 
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from § 6028, C. L. It requires that the proeeeating attorney 
jhall enderee the names of witnesses known to him upon the 
information. 

In both eases it was prescribed that the defendant might be 
fairly *' confronted with the witnesses against him," and prepare 
for his trial ; and although in the form of a direction to the offi- 
cers of the conrt, and no part of the information or indictment, 
and preseribing no penalty for its neglect, yet being of essential 
4>enefit to the defendant, mast be held mandatory on the attorney. 
Seiug for the defendant's benefit, ne may waive the endorseuient. 
After the information is filed, it is sabject to the inspection of the 
prisoner and his counsel and if he pleads thereto without re qnir- 
ing such indorsement he must be held to have waived the indorse- 
ioh should have oeen made before filing. If no names 
are thus indorsed the information is not prepartid for filing, and 
if filed may be taken fti>m the files or the attorney ordered to in- 
dorse according to the circumstances. In this stsge, viz : before 
pleading, the proper course would be an order nisi. 

Where names are indorsed it is to be presumed the attorney 
has done his duty and will call no others. Should he call others, 
there is no other remedy leit the defendant but to object to their 
being sworn. 

The ground of objection is not want of competency in the 
witness, but neglect of duty by the attorney, and the consequent 
surprise and want of preparatton by the defendant. Such objec- 
tions are addressed to the discretion of the Court. For these 
reasons the objection of Lilly is denied and the attorney has leave 
to indorse the information rs. Van Buren. 



i 
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Lbb vs, Chai^bbbs. 

The •ammoDt in a writ of roplerin **to appear befon the uaderaigned, a Jastioe of the Peace 
of BnobaiHuif ia Mild oooi^^at my ofloe," ia foOoleiittj oerlidD. 



Motion on special appeal. 

O, L. Goolidgej in support oi the motion, ooDtended it was 
anoertain as to where the office waSj and cited 1 Goto, T, 458 ; 
Haines* Justice, 168; C. L.,^^ 3665, 3695. 

By the Court, Blaokman, J. — ^The Conrt takes judioial notice 
that Buchanan is a township in Berrien coanty, and that the 
^nstice must have his office in that town* The phrase " of Bu- 
chanan, in said county at my office" is in substance the same as 
^ at my office in the township in which I am a justice." 

Motion denied. 



Jay R. Monroe vs, J amis A. Rogbrs et cd. 

V<m Burm (Xrcvit, Augutt^ 1870. 

This cause being regularly on the calendar at each of two 
preceding terms, was continued by consent of piarties " without 
terms/' The plaintiff recovered, and included in his bill of 
coats five dollars term fee for each of the terms at which the 
case was continued. The Clerk, on motion of detend ant, disal* 
lowed and struck out the term fees. Flaintitf now moves for a 
re-taxation. 

S. H, Blackman, for Plaintiff. 

Stephenaon <& Bamum, for Defendant. 

Bjf the Court, Bkown, J. — Plaintiff is entitled to the disputed 
items. The words " without terms " as used by the parties in 
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relation to a oontinuance, cannot be constraed to mean a relin- 
qnishment oi the term lee. Continaance ^ without terms/' is 
eqaivalent to saying, '* no tcrois shall be exacted as a condition 
to a oontinnance." The term fee provided by law, Seu. L. 1867, 
p. 84, is to be paid to the prevailing party '* for every circuit or 
term at which the cause is regularly on the calandar and not 
reached, or is postponed, excluding that at which it is tried or 
heard.'' See Root and Midler to. Final, 1 iftcA., N, P., 199. 



CuTLEB acZs. BbICKKXi. 

The clerk cud not iiifM the dunagei tot a breaeh of th* ooTMwnt of leixln In % irunntj 

deed. 

B sued C for a breach of his covenant of seizin in twenty 
acres, parcel oi larger tract, in an action of covenant 

C was defaulted. The rule absolute recited '^ that the said 
plaintiff have judgment therein " and judgment was entered on 
the Clerk's report. A motion was now made to set aside the 
judgment as irregular. 

Muzzy for Defendant 

J, Brown for Plaintiff. 

Bif the Court, Blackhan, J. — The damages in this case are 
unliquidated and the contract is not one for the payment of 
money and therefore not within ^ 4424 C. L. 

The judgment is set aside. 
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Edmund Fitzoeaald vs, Thk Tkubteeb of the First Prksbt- 
TERiAN Church of the City of Port Huron. 

Aa Mtignee of a meckanlc'B lien, tinder cb. IM, C. Z.« m amended hy & L.ci IMO, pp. S19 to 
228, cannot, bj a petition in hie own name, enforce the Uen giren by the atatnte. 

The right of petition to eniiDroe the lien la given to the contractor or aab-contractor only. 

The law creates a new remedy, la special in iti character, most be strictly oonstmed and at 
strictly poraoad In all respects. 

The lien Is personal to the contractor or sob-oontraotor, and is not assignable. 

The oonstltntlonallly of the law in giving speelal powers to a Judge at Chambers is a sal:|f ect 
of doubt. 

SL Clair drcuit, in Chane$rytJvlptX9>!0, 

John Atkinson and A, E, Chadictc/c, Solicitors for Complain- 
ant. 

0. £, J, Atkinson and B, (7. Farrand^ for Defendant. 

This case was commenced in vacation, proofs taken and 
argument had at Chambers. 

Mitchell, J. — This is a special proceeding to enforce a lien 
under C. L. ch. 154, as amended bj Act 127, S. L. I869»p. />• 
219 to 223. 

This statute as amended, gives a special lien upon the land 
on which the bnilding or wharf may be, not exceeding a given 
qnantitj of land, to every person who shall, by contract, express 
or implied with the owner, part owner or lessee of any piece 
of land, furnish labor or materials for constructing or repairing 
any building, wharf, Ac, on such land. 

Such lien will not attach unless the contractor or some one 
in his behalf makes and files a certificate containing a copy of 
the contract, or if not written a statement of its terms and a 
description of the land on which the lien is claimed, Ac, which 
shall be recorded by the register of deeds in the record of 
mortgages ; nor shall such lien attach unless notice of the filing 
be given to the owner, part owner or leasee aforesaid. 

Another section provides that the lien shall cease at the end 
of six months from the time when, by the terms of the contract 
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the money to be paid is dne thereon, nnleas proceediugs to en- 
force the lien shall have been sooner commenced. 

When by the terms of sach contract, any som shall remain 
unpaid for sixty days after the same is payable, the contractor 
or sub-cou tractor may file his petition in the Circuit Court in 
Chancery, in the county in which the land may lie, either in 
term or in vacation, for the entorcement of such lien, and the 
Court or Judge may make such order for appearance, publica- 
tion and answer as may be proper under the circumatauces. 

After providing what the petition shall contain, the statute 
provides that *^ the said Court or Judge thereoi shall proceed 
to hear the matter in a summary manner, either in term or in 
vacation as shall be directed by said Court or Judge, in each 
case, from time to time ; and every act, matter or thing, which 
this chapter provides shall be done by the Court, may be done 
by the Judge thereof in term or in vacation/' 

After providing for sale or leasing, on the decree, the act 
provides that judgment may be entered and execution issued 
for any balance unsatisfied by the sale or lease, the same as upon 
other decees of the Court. 

It will be seen that this act confers unusual and extraordi* 
nary powers, not only upon the Circuit Court ia Chancery, but 
tupon the Circuit Judge at Chambers. As to the oonstiiation- 
ality ot which, there may well be serious doubts, in view of the 
constitutional provisions limiting judicial powers to certain 
named tribunals. 

Leaviog such possible doubts to be determined by the Su- 
preme Oourt, where such questions can alone be properly deter- 
mined, this case is to be oonsidered and determmed upon other 
questions that are in my opinion less doubtful. 

By the petition, it is stated that the contract was between 
Samuel A. Maishalll, builder, of thv one part, aB<l Koben Wil- 
son and others, trustees of the Firsts Presbyterian Church of 
the city of Port Huron, of the other part. That it was Mar- 
shall who contracted with the individuals named trustees, <feo., 
and the petition does not state (nor doert it anywhere appear) 
that the complainant was a contractor or snb^eontractor^ but 
he IB claimed to have endorsed paper and become surety for the 
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contractor, and is an assignee oi the contract. Tbe petition also 
states that it was by the parties, anderstood that the building 
c>poken of was to be a church for the First Presbyterian Soci- 
ety, &c., to be erected on the lots described in the petition. ' 
That said trustees are the owners of said lots and that Marshall 
in pursuance of the contract has erected a building on said lots 
and iuruished materiuls therefor at an expense of over $4,000. 
That one McDonald was superintendent and the architect ein« 
ployed by the trustees, that the building was erected as he di- 
rected, and that on the 2d of November, 1869, the architect 
gave Marhsall a certificate that he was then entitled to $766 on 
account of the contract for building the church, and that on 
the 6th ot November, he gave a similar certificate that Marshall 
was entitled to the further sum ot $4S3 on the same account, 
and that as appeared by both said certificates, the trustees of 
said church were then indebted to Marshall in the sum of 
$1,199. That Marshall then had a lien upon the church and 
lots for that amount which wa8 then due to him. That Mar- 
shall, being embarrassed in procuring material, <fec., applied to 
complainant whu became his surety and endorsed for' him to an 
amount of over $1,400, upon Marshall's making an assignment 
to him of the amount due on the contract as follows : 

'^ For a valuable consideration to me paid by Edmund Fitz- 
gerald, I hereby assign the above contract and all pa} ments and 
claims (iue thereon to him, his heirs and assigns. 

[Signed] 6. A. Marshall.*' 

Dated November 6, 1869. 

That said arrangement was made with the knowledge ot the 
trustees, and that petitioner has frequently applied for payment* 
which has been neglected and refused ; that Marshall delivered 
to the petitioner the possession ot the building, and he has since 
then retained lull possession, and ntill holds the same, subject 
to the right ot Marshull to go c>n and compute his job under 
said contract; that April 19th, 1870, Marshall made and filed 
with the register ot deeds his certificste, setting forth a copy of 
the contract, in which he stated that the trusteeh are the owners 
of the lots on which the building is erected, describing them; 
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that he had erected a buildiog thereoa ; that there was then his 
due $1,199 over and above all credits, and that $2,900 was yet 
to become due, and that *' I claim a Iten upon said lots and the 
appurtenances for the sums aforesaid ;'^ that this certificate was 
sworn to by Marshall, and was filed and recorded on the same 
day — April 19,1870; that on the same day Marshal served 
upon the trustees a notice that he had filed the said certificate. 
The petition then alleges that by virtue of said contract, as- 
signment, certificate and notice, the petitioner has a lien upon 
said lots and appurtenances for the sum of $1,199, and prays 
for proper order for appearance and the sale of the lots, under 
the statute. 

The contract, as set forth and proved, is ^* between S. A. 
Marshall, builder, on the one part, and Robert Wilson, Peter 
B. Wright, £dward Cowan, Daniel Robinson and Alexander 
Stewart, Trustees of the First United Presbyterian Church of 
the City of Port Huron, on the other part." By its terms, 
Marshall agrees to and with said Robert Wilson and others, 
(naming them, but not with addition of " as trustees,'* d;c.,) to 
erect the building, furnish materials, Ac, for the sum of $5,500, 
in consideration whereof said Robert Wilson and others (with- 
out addition of trustees or any other description) promise and 

ageee to pay to said Marshall on the certificate of , 

the architect, Ac. It is signed by Marshal, and by Wilson and 
the others, without any addition of " trustees" or other descrip- 
tion, but by their individual siecnatures, without addition. 

By the proofs, it appears that the petitioner, after procuring 
the assignment, went to the trustees and asked their assent to 
the assignment, and that he be substituted in place of Marshall. 
This was refused, or not agreed to, and the assent written on 
the contract to that efiTect was not signed. While the trustees 
knew that Marshall had signed the assignment to Fitzgerald, 
they did not give any direct assent to the assignment, but 
treated it as if their written assent was necessary to perfect it, 
and demanded security ihat Marshall would go and complete 
the contract on his part, and a bond or paper was drawn for 
^Lat purpose, but was not executed by any one. Marshall, in 
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his testimony, says the bond was not exeoated because the trus- 
tees would not assent to the assignment. 

After the assignment was signed, Marshall went on. with the 
work the same as before, until, for want of pay or means, he 
was oompelled to stop. He testifies that he did so, and oon* 
tinned the work for Fitzgerald, but there was no apparent 
change in the manner or direction of the wosk, and the trustees 
paid Marshall and those who furnished him materials, various 
sums, entirely ignoring Fitzgerald's claims. 

In the view I take of this case, it is unnecessary further t<t 
review the proofs, which are mainly as to the amount done on 
the job, payments, and balance claimed. 

The statute under which this proceeding is commenced is a 
special and peculiar one, and must be strictly construed and as 
strictly pursued. It in distinct terms gives the lien to the con- 
tractor or sub-contractor, and makes it personal to them, and 
to none other. The contractor or sub-contractor are alone 
authorized to file a petition, and this right cannot be extended 
to an assignee. There are no words in the statute in any way 
implying that such lien may be held or enforced by an assignee, 
and in this case it seems to have been so understood when Mar* 
shall made his certificate of lien five months ago after the as- 
signment to Fitzgerald, and only a few days before the petition 
was filed. In that certificate he states that there is then due to 
him the $1,199 previously assigned to Fitzgerald, and says: " I 
claim a lien upon said lots and appurtenances for the sums afore 
said." This claim was not, on its face, for the benefit of Fitz- 
gerald, but was personal to Marshall. Fitzgerald files no cer- 
tificate of claim of lien, but depends on MarshalPs claim. The 
claim made by Marshall cannot inure to Fitzgerald's benefit. 

I do not look upon this proceeding as demanding or author- 
izing the exercise of the ordinary chancery powers of Courts 
of equity, but however much I might wish it otherwise, I feel 
myself limited by the terms of a statute creating a special tri- 
bunal with special powers, or giving to an existing tribunal 
special powers to enforce a lien that is created by the same 



248 MlCHIOAir MI8I PBIUB CARH. 



MitaHaij, V. tKomm or thb Wjmbt VaMonmum Cbobch or Pout HcmoH. 



Btatate, and which in effect denies the defendants the right of 
trial by jury. 

In view of the whole case it is ordered and decreed that the 
petition be dismissed with costs, but withoat prc^dice to any 
other legal or equitable claim or remedy the petitioner may or 
might have if these proceedings had not been taken. 



Samukl a Marshall ys. Tub Tbusteks of the First Prbsbt- 
TBRiAN Church of thb Citt of Port Hubon. 

A contract caanot hj a«ignmont be dlTlded lo m to glre Mparata Iknt or cmum of action. 

An Mslgnme&t, *' For a valuable contldoratloa to me paid bj Edmnud Fitzgerald, I l^erebj 
aeaign the abore contract, and all {wjrmenta and clalou dne thereon, to him, his helra and 
aaalgne** — ^is an aaaignment of the whole contract, and the aadgnor cannot in hia own 
name enforce a lien for any balance aftenraida becoming doe, at leaal nntil after reoailfi^ 
ment. 

A contract with A, B andC, deocribed to be ** tmatAea,** bnt who promiae and sign without 
the addition of ** tmsteea," Ac, ia a peraonal contract, and doea not create a lien upon the 
propertj of theaodetj of which they are tmateia, but ia peraonal only. 

A. Clair Circuit, im GftcmoerFt J^»i 18T0. 

John Atkinson and A, E. Chadwieky Solicitors for Com- 
plainant. 

0. B, J. AlkinMon and B. (7. Farrand^ Solicitors for Defend, 
ants. 

Case commenced and heard in vacation. 

Mitchell, J. — ^The facts involved in this case are all substan- 
tially set forth in the statement of the case of Fitzgerald against 
the same defendants, and differs from that in the fact that in 
this case Marshall^ who assigned to Fitzgerald seeks to enforce 
a lien made by the same contract over and above the amount 
claimed to have been assigned to Fitzgerald, and this case is de- 
cided without any further recapitulation of the facts. 

The petition is filed against Robert Wilson and others, trus- 
tees, <fec., and their successors in office, states the assignment to 
Fitzgerald of $1,199, and that the balance, about $2,900, belongs 
to petitioner, and that he has a lien therefor upon the church 
proprety. 
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1 am compelled to hold that the coDtract, and resulting lien, 
is an entirety and cannot be divided into separate claims or 
liens, and that separate proceedings by different or the same 
parties ander the same contract cannot be maintained unless it 
may be that the statute authorizes the contractor and sub-con- 
ractor to set up and file petitions for separate liens. It is clear 
such seperati( >n does not extend to the contractor and his as- 
signees. 

That the contract is with Robert Wilson and others, as indi- 
viduals, and not as trustees, the undertaking promise and signa- 
ture being by them individually, and not as trustees, and not 
ndertaking to bind the church, the church is in no way bound 
by the contract of those individuals. The fact that the words 
'* trustees ^' <feo., follow their names in the part of the contract, 
stating between whom it was made (but being no part of the 
promise, and they promising and assigning without that addi- 
tion) can make no difference, and the words " trustees, dfO»,^ 
must be treated as descriptio personae only, and not stating that 
they contracted as trustees or in what capacity. 

That the assignment to Fitzgerald was an assignment of the 
whole contract, and not of the part then due only, but of all to 
become due, and it so far divested Marshall of all interest 
therein as to put it out of his power to sue for any amount due 
on it or to enforce any lien he might otherwise have had under 
it until after reassignment. 

That the contract being with Robert Wilson and others in- 
dividually, and they not individually owning the lands upon 
which the lien is sought to be enforced, this petitioner has no 
lien upon the church property. 

It follows that the petition must be dismissed with costs, 
but without prejudice to any other remedy at law or in equity 
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In thb mattkr ot thx Estate or John W. Labar, upon thb 
Appxal of Alanbon Labar, from thb Dbcrxb Of thb Pro- 
BATB Court. 



To entitle one to an M»p««l, under 2 8631, C X^, from a dwree of the Probftte Conrt, it 
appear In the reaeona aadgnedand filed, that the party la ** aggrieTed" hj such decree, 

A was an heir«t-Uw and l^^atee of B, deceaaed. B*a will rnnde a beqncat of |10 to A. like 
final accovntlng of the executor ahowed nearly three thouaand dollara remafailnff in hia 
banda— being largely in exoeaa oi all specific legadea. The decree for diatribatlon directed 
the payment of A^s legacy. A appealed to the Circolt Conit, alleging, among oth(n,aa 
reasons, improper allowance, by the Probate Judge, ot claims of the execntor , and want of 
notice and IniidBcient notice of final aooonnting. AM, that appellant had not abown him- 
•elf ** aggrieTed," and that the appeal should be dinmisned. 

Kaiamaaoo OSrcuU, Avgml, 18T0. 

John W. Labar died July 5th, 1859. His will was admitted 
to probate, duly proved and allowed September 15th, 1859. 
One of the provisions oi the will reads as follows : " I give and 
beqneath to my son Alanson, and to each ol bis four diildren, 
Humphrey, Alice, Emory and Edith, ten dollars." October 4th, 
1859, letters testamentary were issued to S. B. Nichols, one of 
the executors named in the will. April 17th, 1869, Nichols 
filed his petition praying for a final settlement and accounting 
of his administration. May 15th, 1869, the Probate Judge 
ordered that Saturday, 22d of May following, be assigned for 
the hearing of the petition, and directed that said order be 
published in the Kalanunoo Td graph for five successive days 
previous to the day of hearing. On the same day the heirs-at- 
law oi the deceased, with the exception of Alanson Labar, 
signed and filed with the Judge of Probate a request that the 
22d oi May be fixed as the time for the final settlement of the 
•accounts oi the executor. 

On the day fixed for a final accounting, the printers' afiidavit 
was filed, showing that the order oi hearing had been published 
" at least once in each week ior one successive week — that the first 
publication thereoi was on the 17th day of May, A. D. 186 ;" 
and thereupon a final accounting was had. This accounting 
showed the executor charged with real and personal property 
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of the estate, $4,276 52, and credited with real estate on 

hand $750 00 

Debts paid by exeoator 309 73 

Taxes paid by executor 20 03 

Losses on personal estate 57 06 ' 

Expenses of administration and care of estate ... 94 67 

f uneral expenses of Maria Labar 48 25 

Percentage allowed executor Ill 73 



$1,891 47 



Leaving in the hands of the executor $2,885 05, which the 
Probate Judge ordered to be distributed as directed by the 
will: Ten dollars to Alanson Labar; the same amount to 
each of his children, mentioned in the will, &o. 

The decree settling the account and ordering a distribution 
of the estate was duly entered. Thereupon, Alanson Labar 
appeals to the Circuit Court, alleging as grounds for such ap- 
peal: 

1. That he had no notice of the accounting. 

2. The notice given was illegal. 

3. The decree pretends to ascertain the legatees and direct 
distribution under the will, as well as pass upon the account of 
the executor. 

4. No notice given for hearing an application for distribu- 
tion, or to ascertain who are heirs or legatees. 

5. Insufficiency of notice of hearing of petition for account- 
ing. 

6. Collusion between executor and other legatees to prevent 
appellant from receiving notice of final accounting. 

7. The account as allowed does not show date of twenty- 
three items charged against estate. 

8. The account contains an item of $19.64, not allowed by 
oommissioners. 

9. The account contains items furnished to the family with- 
out any order from the Judge of Probate for that purpose. 
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10. It fails to aocooDt for the rents and proflts of the estate. 

11. It fails to account tor the use and income of personal 
estate. 

12. It does not show any of the real estate sold, and still 
accounts for but a small portion of it. 

13 It contains items usual on the sale of real estate, but 
does not show any sold. 

14. The fees and charges of the executor are excessive. 

15. A large portion of the items allowed are not supported 
by proper proof 

A motion is now made to dismiRS the appeal. 

Severens & Bumncsj for the motion, insist : 

The legacy given by the will to the appellant is fully pro- 
vided for, and ordered to be paid by the decree appealed from. 

The appellant is not aggrieved, and does* not come within 
the statute. 

No interest of his is mjitriousfy affected, which is the test of 
the right to appeal. 6 Gh-ay, 137 ; 8 Chandler, 21 ; 2 Mass., 140J 
11 M'ch., 344 ; 12 Muh,, 427. 

The appellant is obliged, by the statute, to give his reasons 
for appealing. 

He is confined to such reasons upon the trial of the appeal. 
21 y. H., 188, 544; 47 Id, 88, 407; 18 Pick., I. 

In this case there is no shadow of pretence given by the 
reasons for appeals tending to show that the appellant is ag- 
grieved. 

On the contrary, it affirmatively appears from the record, 
that the appellant is not, and could not be, injured by the de- 
cree appealed from. 

T. R. Sherwood, contra : 

It appears by the will, the record in the case, and in the 
reasons assigned, that the appellant is not only a legatee, but 
an heir-at-law of the deceased. 

It further appears by the record that the other legatees are 
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to sapport and maiDtain the widow of the deceased from the 
estate. 

That several of the legatees are minors and children of the 
appellant, and others of the legatees are brothers and sisters of 
the appellant. 

The first question raised on the motion is, does the appellant 
occupy such a position that his interest may be injuriously 
affected by illegal proceedings on the part of the executors, or 
the allowance by the Judge of Probate of improper charges in 
his account against the estate, or by the executor failing to 
account for all the prop*)rty and the income thereof belonging 
to the estate. If so, then he is an aggrieved party, and may of 
course appeal. 3 Eng,, 268; 9 Md,, 72; 42 Barh., 274; 18 
Pick., 1; 2 Mats,, 140; 2 Doug., Mich,, 299; 51 Maine, 428; 20 
Imoa, 16 ; 9 Pet,, 174 ; 85 N. K, 48. 

The appellant in this case being not only an heir, but legatee, 
under the will, of the estate, becomes by our statute liable to 
pay any future debt which may arise against the estate of the 
deceased, to the amount of the estate of the deceased which 
has come to the appellant by virtue of the will, or by reason of 
his being heir-at-law, in a rateable proportion to the amount of 
said estate received by the other legatees and heirs. See 2 O. 
L., pp. 895 and 896, ^ 49, 50, 51, 52 and 53. 

And certainly in such case, and which may hereafter arise, 
the appellant, both as heir and legatee, would be interested in 
having the estate properly administered, and as much of it go 
to each of the other legatees as they are lawfully entitled to. 

Among the reasons given for the appeal are, collusion in 
the accounting, between the executor and a portion of the 
legatees ; that the executor had failed to account for nine years^ 
rents and profits of the estate ; that he had been allowed more 
fees than the statute authorizes 

This appeal has been regularly taken under the statute, and 
the appeal has been properly filed in the Circuit Court. After 
the appeal is taken and filed, if regular, the Court can only 
make an order affirming or reversing the order appealed from, 
and the appellant is entitled to have the case heard upon its 
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merits. C. Z., p. 1038, ^§ 3635, 3640, 3641 ; 15 TF«., 392 ; 12 
ITm., 490. 

For the above reasons, and upon the above authorities cited, 
the appellant insists that he, being an heir-at-law of the de- 
ceased, a legatee under the will, liable to the support of his 
mother in case of a failure of the estate, and liable to contribute 
pro rata for indebtedness of the deceased in case of failure of 
sufficient estate — is interested in the amount of the estate to be 
distributed to all the legatees, and has the right to test the 
correctness of the executor's account, and in so doing has the 
right to bring this appeal ; and that this motion be denied, and 
the case be allowed to proceed upon its merits. 

By the Courts Brown, J. — The right to appeal, in this case, 
from the decree of the Probate Court, is claimed under ^ 3631, 
C. L, This provision authorizes ^' any person aggrieved'' to 
appeal, and requires him to assign his reasons. The appellant 
has assigned fifteen reasons. Do any of them show that he is or 
can be aggrieved by the decree ? I think not. 

It is contended that the record sent up to this Court, with 
the appeal, shows that the appellant is legatee and heir-at-law, 
and that he therefore has such an interest in the estate as that 
he may be prejudiced by an allowance of improper claims on 
the part of the executor. As legatee, he is entitled to ten dol- 
lars. The accounting shows there is sufficient in the hands of 
the executor to pay that sum, and the decree directs it to be 
paid. The will has been duly proved and it does not appear 
that any appeal was taken. Though heir-at-law, the appellant 
takes under the will. His possible liability, under a certain 
contingency, to provide for his mother, and to contribute 
toward the payment of his father^s debts, in case of a failure of 
sufficient estate, over and above legacies provided for in the 
will, are considerations too remote to satisfy the Court that he 
bas shown himself " aggrieved." 

But it is insisted that the appeal has been regularly taken, 
and that this Court must hear the case on the merits and either 
affirm or reverse the order appealed from. The statute, §3635, 
C7. L.y provides that when a copy of the record of the proceed- 
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ings appealed from, and the reasons therefor are filed in the 
Circuit Coart, ** such Court shall proceed to the trial and de- 
termination of the question according to the roles of law ; and. 
if there shall be any question of fact to be decided, issue may 
be joined thereon, under the direction of the Court, and a trial 
thereof had by jury." Paragraph 3641 provides that the Cir- 
cuit Court may reverse or affirm, in whole or in part, the sen- 
tence appealed from, ♦ ♦ ♦ qj. jjj^y ^^ke any other or- 
der therein, as law and justice may require. 

A case cannot be tried upon its ^* merits " unless the issue 
presents merits. A *^ case upon the merits " is one that rests 
upon the justice of the cause, and not upon technical grounds 
only. The decree of the Probate Court directed payment to 
the appUant of all that the will provided for him — all that he 
was entitled to. It appears from the record, that exact justice 
has been awarded to the appellant. An order must be entered 
dismissing the appeal, with costs to the appellee ; and the Clerk 
of this Court will transmit a certified copy of the order to the 
Probate Court. 



John Horsman vs. Andrbw C. Bbuce. 

An afBdavit in atttichment, stating that defendant '- is about to assign, dispose of, or conceal, 
4c.," is good. 

Lapeer OlErcwX, Avfftutf 1870. 

For motion, Gash'U & Greer, 
Contra, S, F. & C. P. Thomas, 

By the Cfjurt, Dewey, J. — This is a motion by defendant to 
quash the writ of attachment on the ground of a defective affi- 
davit. 

In the words " dispose of or conceal," " or " is used copu- 
latively, ** not to connect two distinct facts of different natures, 
but to characterize and include two or more phases of the same 
tact, attended with the same results." Sec. 102, Drake on At- 
tachments, " To dispose of," is a comprehensive term, and " to 
conceal " would be one method of disposing of the property [ 
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and in most oases it would be diffionlt for a party to swear as 
to the partioular method of the disposition about to be made 
of defendant's property. The motion must therefore be denied 
with oosto. Sec. S, Stewart dh Porter 335 ; 9 Yer<jier, 429 ; 10 
Smead & Marshall, 413 ; Id., 63 ; 5 Porter, 77. 
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MaTTHKW WlLlT T0« ALBXaT R. FOSTIR. 

WhtM a party agiilMt whom ft Judgment bad been rendered in Jiuttce*i Court, doly mado* 
aad filed with the Jtutioe hia affldaTlt and bond with mretlee Ibr an appeal theNlrom 
within fire dayi thereafter and paid the ooete taxed against him in the jndgneal^ AtM 
that the appeal was lo fkr perfected ae to tranafer the caoie to the Circuit Oowt and 
evet the Jnriadiction of the Justice over the Judgment, notwithstanding the Km of on* 
doUar for making the return had not been paid to the Juetioe. 

Tha Jwtiee maj waive the payment of hie fee, and if he make retom the qneetloa of pay^ 

m«nt cannot be railed to affect the appeal. It It not a Juriedictional ftbct or qaaHiea^ 

and the Jurledietlon of the Clrcdt Court does not depend on the will of the Jngtfoe in 

reqicct to it, and where he wairee Ite payment and afterwards reftises to reeelTo Iter 

to make return, the Court on motion and on a ahowing of these flwta, ordered a latorm 

to be made by tbr Juatica. 

AlJ^an arcuiL, Oet^W% 

I this cause a judgment having been rendered in favor of 
the plaintifT, against the defendant, before a justice of the peace, 
the defendant within five days after the rendition thereot, 
made and filed with the justice his affidavit for an appeal there- 
from to the Circuit Court, and also a bond with snrities, ap. 
proved by the said justice, and at the same time paid to the 
justice the costs taxed in favor of the plaintiff and included in 
the judgment. As he was about leaving the office the justice in 
formed the defendant that he had still to pay him one dollar for 
making his return. The defendant then offered to the justiee a 
five dollar bill, but he not being able to change it remarked to 
^he defendant. '^ Never mind, you can hand it in to me at any 
time,'' or used words to that effect, and the defendant left with- 
out paying the dollar. 

A few weeks after, the defendant not having paid the juataee 
the dollar for making his return, the justice on demand of the 
plaintiff issued execution on the judgment, and delivered the 
•ame to an officer for collection. 

The defendant on learning of this, at once called with hia 
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attorney upon the justice and finding he had made no return on 
the appeal, tendered him the dollar for his fee and demanded 
that he should recall the execution and make out his return to 
the Circuit Court, which the jastise declined to do. The de^ 
fendant thereupon, on affidavit of himself and his attorney set. 
ting forth the above facts, made application to the Circuit 
Court for an order on the justice to make return on the appeal. 
The Court at first made an order requiring the justice to make 
return or show cause, and the justice showing cause in answer 
thereto, set up in his justification for not making return on the 
appeal that the appellant had not within five days after the 
rendition of the judgment paid him the fee of one dollar for 
making his return. The facts as set forth by the defendant were 
substantially admitted, the justice only insisting that no particu- 
lar time was specified or agreed upon at the time within which 
the dollar was to be paid, and claiming that the five days hav- 
ing elapsed, after the judgment, without payment of said fee, 
that therefore the defendant had failed to perfect his appeal. 
The defendant on this showing now applied for a peremptory 
order on the justice to make return. 

J. L. Ifiire^j Attorney for Appellant. 

/A C. Stoujhton and S. Stafford^ lor Appellee. 

By fh" Courts Upson, J. — 

It is admitted that the defendant and appellant in this cause 
did within five days after the rendition of the judgment before 
the justice, make and file with him the proper afiidavit and bond 
with surities as required by law and did also at the same time 
pay to him the plaintifi^s costs as taxed in the judgment. 

We think this so far perfected the appeal as to transfer the 
cause to the Circuit Court and out of the jurisdidtion of the 
justice. True the statute, § 3840, Comp. Law9, requires the 
party appealing, to pay to the justice, within five days, the sum 
of one dollar for making and filing his return, as well as the 
costs of the opposite party, included in the judgment. By § 3856 
<7. L,y it is further provided that no appeal shall be dismissed on 
the ground that the costs of the justice have not been paid, but 
that in all cases the fact of a return having been made by a 
jofltice shall be eonclosire evidence of such fees having been paid. 
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The jurisdiction which this Court oLtains by the appeal de- 
pends on the statute and not on the will ol justice; his making a 
return could not confer it without the payment of his fee, if 
the jurisdiction did not first obtain without it. The return to 
the appeal is made after the appeal is perfected and that re- 
turn cannot, in the first instance, be compelled without the pre. 
payment of the fee to the justice for making his return, if he 
• requires it, and if the appellant neglects to pay the fee and 
procure the return, the opposite party may move to dismiss the 
appeal. 

See also on this point § § 3859 and 3S60 C. L., and 5 IToie- 
•nrd^s Prac, RejportSy p. 422. 

The Bt tute does not treat the payment of the justice's fee 
ibr return as a jurisdictional fact, but as a matter personal 
to the justice, which he may waive if he sees fit, without affect- 
ing the validity of the appeal, and his return is good though 
the fee has not been paid. In this respect the law in relation to 
taking appeals is different from that in relation to obtaining a 
certiorari to remove a justice's judgment to the Circuit CourL 

In such case the statute, alter specifying what the party is 
to do who applies for the certiorari in regard to making affidait , 
getting writ allowed, executing bond with sureties, procuring 
and serving writ, bond, and copy of affidavit on justice with- 
in five days after writ is issued, and paying two doll is to the 
justice for his fees for makmga return to the certiorari^ adds the 
following, viz : " and no certiorari shall bo of any effect until 
all the preceeding requisitions shall have been complied 
with."— 

Under a statute somewhat similar to ours in relatin to ap 
peals — Fm. Rev, Stituth, 1858, chap. 120, see's 205, 212, pages 
697., 698, the Supreme Court of Wisconsin held an appeal good 
though the fee of the justice and the State tax required by the 
statute had not been paid. See 14 Wis.^ Rep, p. 86. 

In the case before us, it appears that the appeal has been 
duly made and the jusUce having once waived the payment of 
the lee within the five days, and having subsequently refused to 
receive the same, the motion for a rule to compel him to 
make return to said appeal must be granted. 
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BrIMIHOOTOOL AMD BuLLOCK TB. ThB PcOPlB* 

Mcoaed of crioM ma»t b« tried by jv^ Bfi^B lito oontoiit to «■!▼• a Jnfj vooldl' 

to a BalUty. 

Van Bmrm dremt^ Av^ ISTtl. 

Certiorari to a Justioe of a Peace and Sheriff. 

Brimingsftool and Bullock were arrested on a charge of , 
aaaanlt and battery, and brought before a Jostice oi the Peae«. 
The reapondents plead " not goilty," and not demanding » 
jnrj, the Jnatace proceeded to hear die ease. The respondeat^ 
were convicted, and sentenced to *^ pay a fine of fifty dollars mad 
costs, or in case ot fiiilnre to pay said fine and costs, to be in^- 
prisoned in the Gonnty jail ninety days each, and the fine BOi 
being paid, they were committed. The Sheriff's return Bhow» 
that he holds the petitioners by virtue ot the Jnstice^s wamuit 
of eonunitment; and the Justice's return shows the facts aboT» 
stated. 

jn^ster c^ fitfld^ for Respondents. 

J. B. Vpton^ ior the People. 

Bjf the Courty Bbown J. — Of the al1egationBj:>f error, bat 
Mie was urged at the argument, to wit : That the Justice 
heard and determined the charge preferred against the petitioa* 
era and rendered judgment against them without a jury. The 
question is, can a defendant in a criminal case waive a trial bj 
jury. 

The sUtute, (7. L. ^ 3029, provides that '4f the plea of the 
aceused be '* not guilty,'* and no jury be demanded by him, the 
said court shall proceed to try such issue and to determine tbe 
same according to the evidence which may be produced against 
and in behalf of such accused.'^ 

Paragraph 3931, C A, as amended bv act 96, C. L.. 1861, 
provides that '^ the accused may demand of such court that ke 
be tried by a jfury which shall consist of six persons;*- and prcK 
vides how such jury shall be drawo. 

Art. 6,.^ S7 of the Constitution of Michigan, providea that 
-^^ the right oi trial by jury shall remain, but shall be deemed te- 
be waved in. all eivil caseSj^naJess demanded by one of the 
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parties m saeh maaner m shall be prescribed by itm^^ while 
«aotlan 28 provides that in every criminal prosecotion the ao- 
.««sed shall have the right to a speedy and public trial by an 
impartial jary, which may oon9ist of twelve men in all courts 
•ot of record." 

It woald seem that oar Constitution not only adop's the 
common law number of jurorS) except in cases tried before s 
^onrt not of record, but it recognizes the iact that the tribunal 
before which a person is accuse! <A crime is incomplete with- 

a jury. This was ihe rule at common law, and the jj^uaran- 
reierred to, of the Constitution, is that the Legislature 

11 not deprive the accused of such a tribunal ((2 Hale P, C^ 
1€1 ; 1 Chit, Crim. 2/., 505; Bae. Ab., tit. Jurie$, A ;2 BenneU 
Ss HeaT^9 L. C, 327. 

Indeed, the language of the Constitution that the right of 
trial by jury in civClccuei '* shall be deemed to be waived, unless 
demanded by one of the parties, in such manner as shall be 
prescribed by law,^ seems to indicate that without some such 
provbion a jury could not be dispensed with, even in that class 
«f cases. 

It is undoubtedly true that as to those things which rest in 
contract, parties may stipulate and be bound by such stipula- 
tion. They may submit their differences to the arbitrament of 
one man or of a dozen ; but it by no means follows that they 
bave the power to change the constitution of a legal tribunal 
or the mode of its proceedings. A person may, doubtless, 
waive many of his rights, but such waiver is binding only upon 
the giound that it is a contract. This being so, it follows that 
tiie waiver oan only be effectual as such in those cases where an 
ecpress contract or agreement as to the same thing would be 

valid 

All criminal prosecutions are proceedings in invUum^ and 

when the accused is arraigned and pleads ** not guilty ,** he puts 

kimself upon the country, and challenges the people to establish 

the truth of their charge. He waives nothing, but leaves the 

goremtuent to proceed with him in the manner indicted by the 

Ofganic law. The State will not accept of the surrender of a 

n*s life or liberty at his option, but only takes it from him 



262 MICHIGAN NISI PBICS CASKS. 



Tu Pioru 9. HimemoBO. 



by ''due process of law." In the administration of criminal 
law, we proceed upon the theory that the accused has incurred 
a iorfeiturei has lost some right or privilege, by the comroissioik 
of crime, and not by virtue of any contract. Hence, any legiB* 
lation which assumes to authorize the voluntary surrender oi 
the lives and liberties of the citizen, ignores the doctrine that 
the State has an interest in the preservation of all its subjects — 
ignores the very spirit of the constitutional provisions I have 
referred to, and overlooks the great truth so clearly stated by 
Blackstone, that '' the natural life being the immediate donation, 
of the Creator, cannot legally be disposed of or destroyed by 
any individual, neither by the person himself, nor by any other 
of his fellow caeatures, merely upon their own authority." 

A man may plead guilty to a charge preferred against him, 
may admit the forfeiture and be sentenced and punished with- 
out further formality. But when issue is joined between him 
and the people, be must be tried by the tribunal, and in the 
manner prescribed by the constitution. To waive or dispense 
with any part or portion of such tribunal, is to divest such 
tribunal of power to proceed. If the accused can waive a jury,, 
he can dispense with the judge, and can make a valid stipula* 
tion with the public prosecutor to serve out a term in the State 
Prison 

Hill V8, Peopky 16 Mich.^ 351. See Jac/cwn vs, the Ptople^ 
8 Mich., 110; Peoph vi. Smithed Mich., Id^ ; Canipau vs. Dt- 
troii, 14 MicJ^., 276 ; Canccmi v$. Peoph, 18 N. Y,, 128; Wark 
vs. State, 2 Ohio St., 296 ; Ptople vs, Crocker, Michigan, Nisi 
Pruis, 31. The Justice erred in trying the petioners without a 
jury, and his judgment must be treated as a nulity, and the peti- 
tioners discharged from further custody. 



The Peoplb vs. CnASLES IIuNGEttroRD. 

The Prosocuting Attorney of a coanty is the only persoD who can sign a notice of trial •■> 

** Attorney for the People." 

HSUtdalt Circmil, SqU, 1870. 

This was an action brought under chapter fifty- second oi 
the Compiled Laws, in reference to intoxicating drinks. 
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The case was tried before a jastice of tk3 peace, by an at* 
tomey (not the Prosecuting Attorney) employed by the prose- 
cutrix Mary Taylor. Judgment was rendered lor defendant, and 
an appeal was taken to this Court, by the People. 

At the September term of the Court the attorney who tried 
the case before, served notice of trial upon attorneys for de- 
fendant and signed it as " Attorney for the People." 

Upon' the informal call of the calendar, attorneys for de- 
fendant moTed to strike the case from the calendar, because it 
was not properly noticed for trial. 

Bt/ the Court, Pratt, J. — 

The motion must be granted. Section 1670 of the Com- 
pUed Laws haying made it the duty of the Prosecuting Attor- 
ney " to prosecute all suits arising undtr this act, brought into 
the Circuit Court whether by appeal or otherwise," he is the 
only person who can sign such a notice of trial as *' Attorney 
for the People." But I am of the opinion that a notice signed 
by the prosecutor or prosecutrix, (in case the proceeding is not 
commenced or conducted by the Prosecuting Attorney) or 
signed by another attorney as the attorney of such prosecutor 
or prosecutrix, would be good. 



Addison P. Cook vs. Sylvanus Hitt. 

Prop«rty that bas been attacbodand which ii exempt fi-om ezecvtion caunot be released from 
such attacbment, upon motion made in tbla Court. 

mtlidaU Circuit, Sept, 1870 . 

Plaintiff commenced attachment suit against defendant and 
attached certain property which defendant claimed was owned 
and occupied by him as a homestead. 

Defendant moved to have the property released, on the 
ground that the property was a homestaed, and filed affidavits 
to that eflcct, upon which the motion was based. 

Dickcrson Kn'ting for PlaintifT, cited, 

Drake on Attachments, ^\1\ 7 Michigan 507; 3 Wisconsin 766; 
14 Wisconsin 576; 6 Michigan 468. 
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-^ (7. WtOiSf for Defendant, cited. 
Drake on AUcLchmtnt 416; 11 Michigan 858; 6 Michigan 468. 

The motion is overruled. The question is too important to 
''4)6 tried by aflSdavits. The defendant must seek reliei by filing 
a bill to remove the cloud upon his title, or it may come up, il 
-'^«n attempt is ever made to get possession, by an action ot 
o^eoCment. 



Thb PioPLB vs. Geobgs Vakdskpool. 

la » pnaaentiMi for mardcr. It dcroln npoo Uie Paopl* to otCabUih not oalj th* bet of* 
tiM kJUins, bot that mich killing wm mnlkfanM. 

WiUnw Mtij be nid to be the epirit deeiring bum or mkfintane to another, vltboot Jnat 



The definition of morder, under onr stntnte, remains the aame ae at common lav. 

The eorpmt delicti mnat be eetabllehed bj dear and nneqlTocal proof; and thle most be done 
by direot erldenoe when It can be made; or, when direct ertdenoe cannot be made, 
then by drenmetanoee of e<|aal power. 

If etatmnutintlal eTldenoe mtliflaa the mind, then it ii equal to poeltire evidence, becinee il 
produces the aame effect. 

To warrant a rerdict of guilty, the Jury mnot find that the theory of the guilt of the priiomr 
flowi naturally from the ikcta proved, and from all of the facta, and must be ooMutenl 
with all nteh /octt, and utterly Inoonalatent with any otht-r theory. 

To render any fujt or drcumttunce alleged by the proeecutlon, or attempted to be proren, f 
anyyalue In eetablishlng the guilt of the defendant, luch lactorcironmataaoemnat 
not only be proTen beyond ell reasouable doubt, but It mubt be euch a fiict ae la cob* 
alstent with the guilt of the defendant and ineooeistent with his innocence. 

If the light drawn fh>m any glreu Ihct, taken in connection with all the (beta upon whkh it 
haa a beerlng, contributes no m<»« to snstaln the theory ot guilt than of Innoceiaoo 
■nch flkct should be r^ected. 

So VBoertain and unsatisfactory are our oonclusiooe drawn from moral phenomena, that in 
matters of great importance, eepeclally such m iuTOlre the life or liberty of thn 
dtlien, we bhonld only giro effect to such conclusions as are corroboratiTe of other 
Shcts and dreumstancea. 

The rale to be applied In wdgfaing testimony, discussed. Also, the wdght to be given to tho 
statement of the accused. 

The reasonable operation of oTidence of the prcTlous good character of the accnied. Is to 
create a preeumption that the party was not likely to hare committed the act imputed 
to him; and inasmuch as it is the doty of the Jury to find b«*yond a reasonable doubt, the 
guUt of the respondent before they should couTict, it is immaterial whether euch doubt 
Is Induced by want of testlmonj. or by the introduction of any evidence, whether of 
good character or any other Ikct or facu which the Court permits to go to the Jury. 

Mm tc math cartaintjf of the respondent's guilt, is what the law requlree to Justify a convfc • 
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ISoB'-ttuit degree of oerteinty upon vhidi the Jury would retarn to act in their ews 

fiwe and iBiportaBt eoaoenw. 

Kalumtinm CtrotUf IfoMmber, 1970. 

The theory of this ease is sufficiently stated in the charge 
tof the Court 

Attamejf General Dwight May^ B. M. Outchecn^ and 0-. 
Fl N. Lothrop for the People. 

D. Darwin Hughes and John • Van Arman for the R^ 
fpondent 

By the Courty Brown, J. — 

GiNTLKMiN of the Jury: — ^The People, bj the pablio proaeca* 
tor I have informed against the respondent at the bar, charging 
him with having wiliully and with malice aforethought, on the 
filth day of September, A. D. 1869, at the City of Manistee in 
eoonty of Manistee, in this State, killed and murdered Herbert 
Field. 

The theory of the prosecution is, that Field was murdered 
an the Bank of Manistee, by the respondent ; and to su{iport 
ihis theory they rely upon the establishment of certain facts 
which, they insist, have the effect to carry conviction to the 
nindy of the correctness of this theory. 

The People do not claim that any positive or direct evi- 
dence has been given upon the main fact of killing, or as to 
who the guilty perpetrator is. These alleged facts they have 
•ought to establish by what we call circumstantial evidence. 

The Prosecution insist, among other things, that the effect of 
the dissolution of the partnership and the withdrawal of Field^s 
oapital, was to leave the respondent in a crippled, if not in- 
solvent condition : that shortly after the return of the defend- 
ant and Field from the shoe shop, where they went to procure 
witnesses to their agreement, into the bank, the respondent 
struck Field with some hammer-like weapon, inflicting the 
wounds claimed to have been found on Field^s head, and caus- 
ing his almost instant death — that the shuffling sounds testified 
to by the witness Ramsdell, were the sounds of the assault and 
dying struggles of Field — that the respondent was obliged to 
lake off his pantaloons and vest, to hide the evidences of his 
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crime — that he hastened home as soon as possible, carefully 
taking the little dog with him to prevent his cries from giving 
alarm : that for the parpose of diverting suspicion, he carefully 
kept in the presence of his guests during] the afternoon and 
early part of the evening: that during the night he took the 
bleeding body from the bank to the river, having tied a weight 
to it, and so cast it into the river : that almost as soon as day- 
light he went to the bank to obliterate the evidences oi his 
crime, and that his scrubbing, burning papers, clothes and car- 
pet were all for that purpose : that his assertion that Field had 
taken some of his property and run away, were wilfully false 
and designed to divert suspicion from himself, as were also 
the alleged acts of hiding the gold, of concocting the '* Jim 
Nolan and Bill Brown letter," and the alleged fraudulent altera- 
tion of the entries against Field, in the bank journal. This I 
believe to be a correct statement of the theory of the Prosecu- 
tion. The respondent's plea of " not guilty " puts in issue all 
the facta relied upon by the People in order to make out their 

case. And it now becomes your duty to say whether the facts 
in this case justify the allegations and conclusions of the prose- 
cution. 

In the administration of justice — in the determination of 

matters in cortroversy, the value of trial by jury is, for 
many reasons, considered invaluable, and especially is this the 
case whore persons are charged with having violated the law. 
It devolves upon you, under the 6olemnity|of your oaths, to 
say whether the respondent, George Vanderpool, is guilty of 
the crime with which he is charged ; and it becomes my duty 
to instruct you as to the rules and principles of law necessary 
to aid yon in arriving at a correct conclusion, from the facts 
presented to you by the evidence. It is not the province of 
the Court to comment upon the facts, but only to furnish you, 
as I have indicated, the guides to aid you in arriving at a correct 
conclusion. Whatever may be my views as to the guilt or in- 
nocence of the accused, you are to act upon your own convic- 
tions. Indeed, it would be improper for me to indicate to you 
my impressions as to the facts. The Court must be responsible 
for the accuracy of the rules of evidence and principles of 
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law to be submitted to yoa/ and jou are to be responsible 
for their correct applicatioD. 

- It has been held in apparently well considered cases that 
when the People establish the iact ot the killing, by the re« 
spondent, the law presumes that such killing was malicious. It 
is now recognized as th^ law in Michigan, at least/'that there is 
no such thing as the separation of the ingredients of 
the ofience, so as to leave a part to be established by the prose- 
cution, while as to the rest the defendant takes upon himself 
the burden of proving a negative. The idea that the burden ot 
proof shifts in these cases is unphilisophical, and at war with 
fundamental principles of criminal law. People vs, Garbut, 17 
J^icA. 22. I do not mean to be understood that it is incumbent 
upon the People to give direct proof, at the outset, of the 
malicious or criminal intent. To intend, is to fix the mind 
upon ; to have a design ; to purpose ; and as neither the pur- 
poses or volitions of the mind of one individual can be deter- 
nuned by another, except by the conduct and expressions of 
such individual, it follows that such conduct and expressions* 
must constitute the means ol inducing in the mind of one per- 
son, the intent or purpose of another. 

. A man may kill Bjxoiher purposclj/ and not do it maliciomh/. 
He may do it in defence of his person or his possessions ; and 
in such case it is not murder, for there is no malice; no intent 
to do an unlawful act. Malice may be said to be a spirit desir- 
ing harm or misfortune to another without just cause. It is 
defined to be '' a depraved inclination to mischief ; intention to 
do an act which is wrongful, without just cause or excuse; a 
wanton disregard of the rights or safety of others;" and 
^' malice aforethought" is ^^ malice previously and deliberately 
entertained.'' 

The main facts in this case are, 1st, The killing of Herbert 
Field, and 2d, Whether the respondent is guilty of such killing, 
in the manner and form set forth in the information. 

. The humane policy of the law is, that every man is presumed 
to be innocent until proven guilty. Indeed, the well-being of 
society, and the happiness of the people require that there 
should be that mutuality and confidence in the integrity, 
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honesty and purity of each individual member^ which aflsomea 
that every man is upright before the law. Yon will keep lliia 
in view, when yon retire to your room, divesting youraelves of 
every prejudice. 

The third request of counsel for respondent correctly states 
this proposition as loUows : 

''The legal presumption is that the prisoner is innocent of the 
crime charged, and the burden is upon the prosecution of proT- 
ing every requisite to establish his guilt, and nothing can be 
taken by implication against him." 

It was your duty, in enterbg the jury box, to look upoo 
George Yanderpool as an innocent man, and as still innocent 
unless the People have made the contrary clearly to appear. 
You will now proceed to enquire whether the People have 
proven that he is guilty in the manner and form as they have 
charged. 

To constitute the crime of murder, there must not only be 
a killing, but the person charged with the offence must be 
shown to have committed the act wilfully and maliciously. 
8ir £dward Coke defines murder, at common law, as b«ng 
*' Where a person of sound memory and discrimination unlaw- 
fully killeth any reasonable creature in being, and under the 
King's peace, with n'jalice aforethought, express or implied.'^ 
In other words. Gentlemen, the act must have been the off- 
spring or rather the dictate of a wicked, depraved and maglig- 
nant heart. 

By using the word malicious, in this connection, I do not 
mean that it is necessary that he should have entertained any 
spite or malevolence towards the deceased \ but he must have 
had an evil design. 

The definition of murder, under our statute, remains the 
same as at comon law; and all that our statute does is to divide 
it into classes ; and 1 charge you, Gentlemen, that in order to 
find a person guilty of murder in the first degree, you must find 
that be killed the deceased either by poison, or lying in wait, 
or, that it was some other kind of wilful, deliberate,^ and pre- 
meditated killing ; or that the killing w as done v^ bile the ae 
cused was engaged in the prepetration or attempt to perpetrate 
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4»i6 or more of the four offeoces meationed in the Btatnte: to* 
trit, arson, rape, robbery, or burglary. 

Any slaying without deliberation, or where the intent was 
to eommit another and lesser injury, is either murder in the 
ieoond degree or one of the lighter grades of homicide. 

Homicide has been defined as ''the destruction of the liie of 
one human being, either by himself or by the act, procurementi 
or culpable omission of another." Murder is the killiDg with 
eriminal intent 

The first thing yon are to determine, is, whether Herbert 
Fidd was killed as alleged in the iniormation. If you shall be 
aatisfied upon this point, that such was the case, yon will then 
incpdre who inflict^ the wounds causing his death. 

fThe hct that Herbert Field is dead and that he came to hia 
deadi by the criminal act oi another, or in other words the cor^ 
fm delicti must be established by clear and unequivocal proof, 
and this must be done by direct evidence when it can be made; 
or when direct eyidence cannot be made, then by circumstancea 
of equal power.'* 

As I have already intimated, the evidence upon which it is 
sought to establish and support the allegations in the informa- 
tion is etreumstantial, and what I desire to be understood in 
aaying that these circumstances must have equal power with 
pontive testimony, in order to warrant a conviction, is, that they 
must be sofiScient to satisfy the mind beyond a reasonable doubt. 
^is amount of power is required in the case of positive evi- 
dence; and the same amount of power, to wit, sufficient to sat- 
isfy the mind beyond a reasonable doubt is required in the case 
of circumstantial evidence. I have been requested to instmpt 
jou that ^ the leading characteristic of circumstantial evidence 
ifl that it is a substitute for positive evidence, and when as in 
this case, it is solely relied upon, it should be so strong as to 
produce upon the mind of the jory a conviction, equal to that 
of positive evidence, or the prisoner must be acquitted." 

This is true. Gentlemen, but what is meant by being eq^ual^ 
must have reference to ^ts efi*ect. If circumstantial evidence 
satisfies the mind, then it is equal to positive evidence, because 
it produces the same effect. The object of all evidence is the 
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difloovery of truth, and whether this ifl aooomplished hj oir- 
enmstantud or positiTe eTidence, the result being the same, the 
means producinp^ it must he the same in power. Jff the one ac- 
complishes the same thing as the other, then they are equal 

As the main facts alleged in this case, on the part of the Pros- 
ecution, depend for their establishment upon the existence of 
collateral facts and circumstances, it is highly important that 
yott should understand clearly what is meant by circumstantial 
evidence. 

We oflen speak of men and things as occupying an 
entirely independent position ; and yet, our observation and ex- 
perience teach us that every fact is dependant upon some other 
£ict. It is true that the relations oi persons to each other or 
of one thing to another, maj be so very remote as to justify the 
conclusion that there is no direct dependence of the one upon 
the other. Where, from our experience and observation, we ace 
satisfied that one fact may exist as well without the existeaoe 
of a certain other fact as with it, we then speak of those two 
facts as independent of each other. But when, in relation to 
certain established facts, human observation and experence teaoh 
us that certain other things may be deduced and preaumed {rom 
them as a natural and very probable conclusion, so as to gain 
the assent of an inteligent and conscientious persc!&{ we are just- 
ified in permitting the mind to settle and rest upon the cQuvie- 
tion which the established fact produces. 

When we rely upon one fact to establish another, the fabt 
relied upon is styled an evidentiary foct^— a fact fumishii^ 
evidence of the existence of some other fact. In our reseanches 
after truth, it oflen happens that we are compelled to group 
together various facts which, when so grouped, constitute a. body 
of evidence carrying conviction to the mind of the estabUiA- 
ment of truth. 

In this connection it is proper that I should direct your .at 
tention to what we call presumptions. A legal presumption is 
** the taking of a fact or proposition to be true before it is 
positively shown or certainlj known to be so ; an inferenoe as 
to the existence of one fact not certainly known, from the exia* 
tence of some &o% known or proved, founded on a previoua 
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experience of their connection." In such cases the presump- 
tion is assented to as a fact — ^is taken lor granted until the con- 
tary is made to appear. 

Sometimes circumstances are such as to show that they neces- 
arily attend the fact presented. At other times these circumstan- 
ces are more remote, and the truth of the theory sought to be 
established is not so easily arrived at; and careiul, intelligent 
and patient investigation, coupled with the exercise of our 
reasoning powers and aided by our experience and observation 
are required. These circumstances when resorted to as evi- 
dence are called certain or uncertotn-certain where the conclusion 
in question necessarily follows : as, where a man had received a 
mortal wound, and it was found that the impression of a bloody 
left hand had been made on the left arm of the deceased, it was 
certain, some other person than the deceased must have made 
such mark, 14 How. St. Tr. 1324. But it is uncertain whether 
the death was caused by suicide or by inurder, and whether the 
mark of the bloody band was made by the assassin, or by a 
friendly hand that came too late to the relief of the deceased. 
As to those matters which we frequently associate in our 
minds, the mere suggestion of one presents the other to the 
mind almost instantly. We see a human footprint, and as an 
explosion follows the igniting of gun powder or as thunder fol« 
lows the lightning, so, following the view of the footprint iB 
the conviction upon the mind that it was made by some human 
being. In the case I have just put, the footprints would indi- 
cate that some human being had been there, but they would not, 
standing alone, point to any particular individual. Some other 
fiict or circumstance would be required to direct the mind to 
the person whose feet made those inpressions; and those other 
facts might, perhaps, require the laborious process and exercise 
of the reasoning ftcnlties and powers. Our intellectual pro- 
cesses are sometimes rapid, so rapid that we are unable to trace 
the connection between the act of the judgment and the train 
of reasoning of which it is the result. WUU on Cir. Ev.^ 81. 

Sometimes when the prooess is less rapid, we may fancy 
that we have weighed carefully every fiict composing the linbi 
in the chain which couples and connects the theory with the 
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main fact, and makes that appear real which at first appeared 
bat theoretical. But in weighing these collateral facts we- 
mnst not forget the frailty of humanity ; we must not forgei. 
that we are creatures of passion and prejudice. The cause of 
Truth and Justice demands, especially in the investigation of 
questions of great magnitude, that we should examine onrselvee 
carefully and see to it that we are uninfluenced by any con* 
siderations which would tend in the slightest degree to interfore 
with our intellectual processes. Wo must repel every sugges- 
tion which may be presented to the mind as to what others 
may think or say of our conclusions, or as to the consequencee 
of our conclusions. Ttfe only desire by which we should be 
actuated is the desire to do right. Truth is right, always righti 
and the moment we attempt to compromise it, we do it 
Tiolence and disgrace our manhood. Sometimes trtttk 
fill Is into the pit of obscurity and is covered up bj 
the subtle web of falsehood. It is the duty of jurors to- 
penetrate the darkness and obscurity into which it has fallen^ 
and brushing aside the webs and toils which encircle it, 
bring it back to light again. That you may be the better pre- 
pared to do this, it is important that you take the rules of evi* 
denceas established and sanctioned by the experience and wis- 
dom of ages, and rely upon and be guided by them as is the 
mariner by his unerring compass. 

Having explained to you what is meant by circumstantial evi* 
dence, I now call your %ttention to the rules by which I trust yoe 
will be guided in your delibeiitions. ^ One of these rules is that 
from the facts proved, the theory contended for must naturallj 
flow. In the application of this rule you will remember that 
'^ to warrant you in linding a verdict of guilty, you must find 
that the theory of the guilt of the prisoner* fiows naturally 
from the facts proved, and from all of the &cta ; and must be 
consistent with all such facts ; and if you find any one of the 
establlshtd facts to be inconsistent with the guilt of the prisoD** 
er, then it is your duty to acquit him, although all the other, 
facts may be consistent with and point to his guilt.'* Thati% 
if you find that while numerous facts point to the*guilt of the a^ 
cased, and an other fact or facts are inconsistent with the theory 
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of guilty then you could oot convict; tor, truth is always conaiii- 
tent with itself. To illustrate : Suppose that all the oircum- 
etances oi a gircn case should point to a certain person as the 
murderer, except that the wound was evidently inflicted with tb« 
right hand; and it should appear that the right hand of the 
accused was paralyzed so as to render it powerless ; here would 
be a fact inconsistent with the theory of guilt. Take another 
illustration : Ten men swear positively that they saw a certaio 
person stab and instantly kill another; that the assassin was bare- 
footed and immediately fled accross a recenty harrowed field 
where, on account of a recent rain, and the peculiar nature of the. 
aoil, every foot-print could be easily traced; that the tracks 4ir 
impressions thus made were followed from the very spot where 
the homicide was perpetrated and in the precise direction takeo 
by the accused, to the house in which he was shortly after ar- 
rested, while in the company of four or five associates. Xbm 
foot-prints indicate that they were made by feet both perfect in 
form, with all the toe marks well defined. An examination of 
the accused developed the 'fact that he has no toeH ajion one 
foot, and the evidence shows that his foot has been thus deficient 
irom the day of his birth. Here is a fact developed incansijitmi 
with ike theory of the pri»(mer\ guilt — a fact which must overturn 
and defeat the effect of the positve testimony of ten men. It 
was a case of mistaken identity, or eaeh and all of the ten mea 
committed willful perjury. So, Gentlemen, you will perceive 
that one &ct, inconsistent with the theory of guilt, is as coo- 
elusive as a do/en ; and such a fact has the same effecii in de- 
feating the el^ect oi positive testimony as circumstantial 
evidence. This being so, the position of leartied counsel for tte 
respondent is strictly corrrect^ to- wit, that *' in order to oonviot 
the prisoner, the jury must find that the facts proved are all 
consistent with the theory ot guilt, and they must also find 
that they are inconsistent with the theory of hiw innocence, 
and if the fiicts in the case may be reconciled with innocence, 
and also with guilt, or in other words if there is ^ single 
hypothesis which will reconcile the facts, besides that of guilt, 
then the prisoner should be acquitted.*' 

I have been requested, to advise you that, '' Tlie value or 
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effect of criminative fleets and circumstances, depends not onlj 
upon their consistency with the guilt of the accused, but their 
ineonsistency with the theory of his innocence, and no fact or 
circumstance should be considered as criminative or allowed to 
exert any influence against the respondent unless the jury can 
clearly see that such fact or circumstance is not only entirely 
consistent with the theory of guilt but also inconsistent with 
the theory of innocence.'' 

"To render any fact or circumstauce alleged by the Prosecu- 
tion or attempted to be proven, of any value in establishing the 
guilt of the defendant, such fact; or circumstance must notcnly 
be proven beyond all reasonable doubt, but it 'must be such a 
foct as is consistent with the guilt of the defendant and incon- 
sistent with his innocence. 

*^To justify a conviction upon circumstantial evidence, each 
of the circumstances relied on by the Prosecution and material 
to a conviction most be provep and established with the same 
degree of certainty with which the guilt of the respondent is 
required to be established, and no fadt or circumstance alleged 
by the Prosecution is to bo considered at all by the jury, in de- 
termining the question of guilt or innocence, unless the truth 
of said fact or circumstance is fully established by credible evi- 
dence to the entire satisfaction of the jury, and beyond all rea- 
sonable doubf 

** In determining the question of guilt or innocence, the 
j/arj are bound to exclude entirely firom their consideration 
every fact and circumstance alleged or sought to be proved 
by the Prosecution, which is not proven to a moral certainty 
and beyond all reasonable doubt.'' 

It is, perhaps, proper that I should add to these proposi- 
tions, a few suggestions. It is a well settled rule ** that the 
circumstances from which the presumption of guilt is to be 
drawn, must themselves be fully established.*^ That is, e<uh 
/act which is ncceuary to the ccnclvticn of gnilt, must be distinctly 
proved, because they are the facts from which the main fact is to 
be inferred. £ach of these essential facts and circumstances 
must be proved in the same manner and to the same extent, as 
if the whole issue rested upon the proof of each individiuil 
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essential circamstance. I think Jadge Geddis, of the Richland 
Common Pleas Court, of Ohio, in the recent Robinson-Lnns- 
ford murder case, correctly stated that '' the role nnder con- 
sideration does not require that erery circumstance which the 
State atteu'pls to' prove must be so established, because it may 
and often does happen in the trial of a case based on circum- 
stantial evidence, that the proof attempted fails in some re- 
spects. Just so far as it does fail it must be rejected. 

What yon are to understand, therefore, is that only such 
facts as have been sufficiently proved shall be taken into con- 
sideration in arriTing at a conclusion as to the guilt or innocence 
of the defendant. You should determine then what circum- 
stances are proved and what are not proved, and exclude frcJm 
your minds and consideration all such as are not satisfactorily 
established 

We may infer one fact from another; but sometimes the 
existence of one fact does, standing alone, appear consistent 
with two very different conclusions. For instance, the track ot 
a horse, while it suggests the class of the* animal, it may not in- 
diojite il e color of that animal. It may be the track of the male 
or female. Hence while you would be warranted in saying it 
was the track of a horse, you would not be justified in conclud- 
ing, from that fact alone, what was the color or sex of the animal. 

U you find a fact, which, considered in connection vnth all itg 
turroundingSf is as equally consistent with innocence as with 
guilt — that is, if the light which you draw from it, taken 
in connection with all the facts upon which it has a bearing, 
contributes no more to sustain <he theory of guilt than of inno- 
cence, then you may reject it 

I have been requested, on the part of counsel for the re- 
spondent to instruct you in relation to the proper effect and 
bearing of certain facts upon each other. Ono of these re- 
quests is as follows: . 

** If the jury should be satisfied by the evidence that during 
the afternoon or night of the 5ib of September, Herbert Field 
was. wilfully murdered, and that during the forenoon of that 
3ay, ho went ^Vith thejdefeiidant slone into the bank building, 
occupied by said Field and respondent, and that the respondent 
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has failed Co prore that Field ever left the buildiog alive, still the 
jury ought not, from such failure, to infer that Field did not leate 
each bank alire.^ 

This, if properly underatood, is oorrect. If Field waa wilfully 
killed in the afternoon or night of the 5th of September, in the 
banky the mere fact that he went into the bank with the defen- 
dant alone in the forenoon, added to the fact that the defendant 
has failed to prove that he ever oame out alive, would not be 
sufficient to warrant the inference that he did not leave the bank 
alive ; but it is, after all, for you to gay whether, combbing these 
with other and additional facts, you believe he ever left the bank 
alive after he returned there with the respondent from the shoe 
shop. 

I have also been requested to advise you that, 

*' Although you believe from the evidence that Herbert Field 
was, on the afternoon or night of the 5th of September, 1869, 
murdered in the bank building at Manistee, oooupied by Field 
and the respcmdent, and that the defendant was with said Field 
in the siiid bank alone from about eleven to twelve o'clock of said 
day, and the evidence fails to show that any other person entered 
the bank after the defendant left the same, the jury ought not ta 
infer from the mer^ absence of proof of the fact, that no one elas 
did enter said bank." 

This is true. Gentlemen, but is only material to this issue upon 
the theory that Field was killed in the afternoon; and I leave it 
for you to say, from the testimony, what are your convictions ia 
this regard. If he was killed in the afU^rnoon, you will perceive 
the pertinency of the instruction. If he was not, you will perceive 
its irrelevancy. 

I am also requested to advise you that, ^'Although the j nry should 
be satisfied that Herbert Field di^, on the 5th day of Sept., in com- 
pany with the respondent alone enter the bank building at Manistee, 
ooeupied by said Field and respondent, at about eleven o'clock in 
the forenoon, and that respondent there remained alone with said 
Field until about twelve o'clock of that day, and then left the 
bank, and although the evidence fiuls to satisfy the jury that 
Field was ever afterwards seen allvt, and although the jui|r 
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should be further satisfied by the evideDce, that after the said 
Field and respondent entered said bank, and before the seven- 
teenth of said month^ Field was wilfnllj murdered, still snch oti- 
dence merely showing that respondent had such opportunity to 
commit the murder, and absence of evidence showing that some 
other person had such opportunity, is not sufficient to justify the 
inference that respondent was the murderer. To justify such a 
conclusion, it is necessary to show further to a reasonable oer- 
tanity that no other person except respondent had an opportunity 
to coitkmit the murder." 

This proposition is also correct if properly understood. It is 
not my purpose to misinterpret it, but if my interpretation of it 
should not be warranted from the lauguage used, then such inter- 
pretation must be taken as a modification of the request. It is 
this : The mere fact that Vanderpool had the opportunity to 
murder Field is not sufficient to justify the conclusion that he 
did murder him, unless it appear that nobody else had the oppor- 
tunity. But if you find that the respondent not only had the 
opportunity, but the motive, and if you find further and other 
facts naturally pointing to him as the guilty party, then, it would 
not be necessary to show that no other person had the opportunity, 
but in such case it would be incumbent to show, to a reasonable 
certainty that no other person did kill him. Thus far and no 
farther would the prosecution be bound to go. 

You may, perhaps, ask why your investigations and delibera- 
tions are to be restricted by rules. They are not, except so far 
as is deemed necessary to enable you to di.scriminate between 
truth and error. These rules are by no means complicated. 
Thay are "the practical maxims of legal and philosophic sagacity 
and experience, matured and methodised by a succession of wise 
men, as the best means of discriminating truth from error and of 
contracting as far as possible the dangeroos power of judicial dis- 
cretion. They have their origin in man's nature as an intellectual 
and moral being ; and 'are founded in the charities of religion, in 
the philosophy of nature, in the rules of history and in the ex- 
perience of common life.' " 20 St. !7V. 966; WHls on Cur. Ev, 245. 

The relation of one fact to another; their coincidences and the 
inferences which we draw from them are matters of great interest 
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to the careful observer. Some of tbese relations and coineideDces 
are of a physicial and others of a moral nature; and to approxi- 
mate to correct conelnsions we must resort to both. As to tboee 
circumstacnes denominated phyeical, y^e more readily draw our 
conclusions than from moral circumstances ; and tbe conclusions 
from an inTCstigation and contemplation of the former, are uduallj 
more satisfactory than tbe tatter, because the feelings and passions 
which actuate men, are exhibited in such different degrees 
in different individuals. One man, in tbe hour of severe trial, 
gives way to grief and becomes tbe creature of dispair ; another, 
will, in the darkest hour of adversity, when the waves of afl9iction 
break over him, be joyous and hopeful. And yet, tbe ordinary 
feelings and passions by which different individuals are actuated, 
are so similar, that observation and experience often enables us to 
gather, with a considerable degree of certainty, from the conduct, 
sayings and acts of a person, that which tends to carry conviction 
to our minds that such acts, conduct and sayings are induced by 
a consciousness of guilt. We know that men are actuated by 
motives. We know that there is fon^^e moving cause — some 
inflaence — that impels the mind to act. We know that hatred 
revenge, jealousy and cupidity, are some of the motives which 
prompt men to desperate acts ; and when a person is accused of 
crime, it is natural to enquire after the motive by which be was, 
if guilty, actuated ; and in doterminiog who the perpetrator is, we 
associate evidences c^ motive with other circumstances and apply 
our knowledge of human nature to it. But it is all important that 
in weighing evidences of motive, we should be sure that our 
judgment rather than our suspicions should control in forming our 
convictions. So uncertain and unsatisfactory are our conclusions, 
derived from moral phenomena, that in matters of great im; or- 
tanoe^ especially such as involve the life or liberty of the citiien, 
we should only give effect to such conclusions as are corrobora- 
ted by other facts and circumstances. Solomon's knowledge of 
the power of maternal love enabled him to judge righteously in 
determining to which of the two harlots the living child belonged, 
and that knowledge was an infallible criterion of truth. Bille^ 1 
Kingtf 3 ch. 16 — 28 F. The nineteenth century, however, has no 
Solomons, and we should weigh well the presumptions afforded by 
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moral phenomena before we act upon them aa. morally certain, or 
as even anffieientlj aatiafaotory to amount to a high degree of 
probability. 

In the application of circumstantial evideuce, the facta relied 
upon, whether establiBhed by moral or physical evidence, or both, 
must not only be consistent with guilt, and harmonize with that 
theory, but they must be such as to exclude, to a moral certainty,, 
every reasonable hypothesis, but that of the defendant's guilt of 
the crime imputed to him. You mast group together all the facts 
and circumstances of the case, and then, applying to them the 
legal tests, enquire whether, on the whole, they carry conviction 
to the mind that the respondent is guilty. 

In investigating truth, through the instrumentality of circum- 
-stantial evidence, the process has been correctly styled *' the pro- 
cess of shedding light upon darkness.'' The object which it tg 
sought to bring to view, is enshrouded in darkness, and each fact 
relied upon to reveal it, is a light. There may be hundreds of these 
lights, no one of which would be sufficient (o penetrate to the 
object; bat the result is accomplished if the combined illumi- 
nation reveals the hidden object. 

Before referring to the ancioant of prooi required to justify 
a verdict of guilty, I desire to call your attention to the weigbt 
to be given to the testimony. 

It is impossible to lay down any precise rule to govern ia 
all oases. Indeed, there is nothing arbitrary about it. You 
are to take into consideration the appearance of the witnesses 
on the stand, their ap]>arent interest or anxiety in the result oi 
the oase, the probability and reasonableness of their htatements 
and their means of knowledge. You are also to scrutinise 
closely to detect, if possible, whether the witness has a prone- 
ness to distort and color the facts — whether |he entertaina. a 
decided opinion as to the main fact in^controversy and whether 
or not his testimony is unduly guarded or restrained so as to 
disclose only such facts within his knowledge, as tend to sup- 
port one side of the issue. The zeal and activity of a witness 
in collecting testimony for a party, as well as the contribution 
of funds to carry on the litigation, are considerations to be 
borne in mind in giving due weight to the testimony. In view 



SM 



MICIIKi^N Nin PRIVB CASn. 



* 



of all these coDsideratioD8, jou are to ask joarselves what con- 
victions are produced by the teettmony. In short, yon are to 
resort to yoor experience as the result of your every*day asso- 
elationa with your fellow men, and then answer, each for him- 
self, the question. " What do I believe from the testimony ?** 

By the law of Michigan, the accused is permitted to make 
his statement, thouf^h not under the solemnity of an *oath/and 
the question of his credibility is left to the good] sense and 
judgment of the jury. 

His interest and the magnitude of that interest, the consis- 
tency of his statements, are to be considered by you and yon 
must pass upon it according to the impression it makes upon 
your minds ; or, to use the language embodied in the request of 
the learned counsel for the the respondent : 

*' The statement of the prisoner although not under oath, is 
for the consideration of the jury,*^ and [they may give it such 
credit, in whole or in part, as under*all the circumstances they 
may think it entitled to ; and they may believe it in preference 
to unimpeached sworn testimony, if, under all the eircumatanoea, 
and in view of all the evidence in the case, they believe it enti- 
tled to greater weight 

In this connection I call your attention to the statements 
and explanations of the respondent as to certain facts and 
occurrences, and advise you as requested, that " If the jniry do 
not find from evidence other than the statement of Vanderpool, 
that he burned the carpet apd clothes, they 'must consider the 
reasons and explanations which he gave for burning them ; and 
. if those reasons and explanations have not been contradicted by 
evidence given by the prosecution, and are not improbable in 
themselves, they must consider those reasons and explanations 
to be true." 

Ton are not to understand by the word " contradicted/ aa 
used in the request I have just submitted to you, that an abso- 
lute denial of the truth of his explanation and statement oi 
reasons is required, but you may consider any well established 
fact which is inconsistent with the truth of his statement as a 
denial of the truth of such statement, explanations and reasons. 
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In reference to the character of the defendant in criminal 
cases, Lord Ellenborongh held that in doubtful cases, eTidenee 
of the preyioas good character of the accused is highly import- 
ant, and if it hangs in even balance, good character should 
make it preponderate in favor of the defendant. Rex v. Davi- 
tm, 31 St Tr. 217. Such is undoubtedly the law. " The reas- 
onable operation of such evidence is to create a presumption 
that the party was not likely to have committed the act imputed 
to him; but which presumption, however weighty in a doubt- 
ful case, can but be irrelevant and unavailing against evidence 
which irrefragably establishes the fact." Wilb on dr. Ev, 181. 
Perhaps the language of Lord EUenborough would not, even 
by implication extend the rule far enough. I think right rea- 
son would indicate the rule to be, that in all cases where evi- 
deace of the previous good character of the accused begets in 
the minds of the jury a reasonable doubt as to his guilt, they 
should acquit. I can see no reason or sense in making any 
distinction between the effect of reasonable doubts of guilt, 
whether induced by want of testimony or by the introduction 
of any evidence pertinent to the ipsue. The question is, " Do 
the jury entertain a reasonable doubt ?* And it is immaterial 
whether that doubt has existed from the beginning of the trial, 
or whether it has been induced by any kind of evidence offered 
by the respondent, which the Court has permitted to go to the 

jury. 

Much has been said during the argument, in relation to the 

kinds of evidence, and as to the effect which they should have 
upon the mind. You are not to overlook the fact that the con- 
sciousness that the law punishes offenders, induces persons who 
commit crime to avoid publicity ; and the general rule is, that 
the greater the crime, the greater the secrecy with which it is 
perpetrated. In such cases positive evdience cannot be fur- 
nished. To require it, in order to secure a conviction, would 
be to throw wide open the doors to crime, and would work a 
dissolution of civil society. The learned Judge in the Robin- 
son-Lunsford murder case already referred to, in referring to 
dronmstantial evidence, correctly says : " Nor has experience 
shown that such evidence cannot be relied on, under proper 
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rules and restriotions^ aad whea used with proper care, as lead- 
ing to safe and satisfiM^tory resalta. 

" It is tme that, absolute per£sction does not belong to the 
works of man, in any of the departments of human life, and as 
a result we find each of these modes of proof, possessing disad- 
Tantages as well as advantages, and it is not easy or essential to 
oompare their exact relative value. The advantage of positive 
evidence is that it is the direct, positive testimony of a witness 
to the fact to be proved, who, if he speaks the truth, saw it done, 
and the only questipn is whetlier he is entitled to belief. The 
duadvantage is that the witness may be false and corrupt, and 
the case may not afford the means of detecting aud exposing 
the fidsehood. 

" In the case of oiroumBtantial evidence, on the other hand, 
the witnesses testify not to the ultimate fact to be proved, but to a 
number of intermediate facts from which it may be inferred. 
The testimony of the witnesses, as applied to the intermediate facts 
is subject to the same causes of error, aa if they were ultimate 
facts. And an aditional disadvantage attendiag this class of testi- 
mony is that a jury has not only to weigh the evidence of facts, 
but to draw just conclusions from them. 

"But circumstantial evidence possesses certain advantages uot to 
be overlooked In the actual occurraocesof human life nothing; is 
inconsistent. AH the real circumstances in any event which 
actually transpires, must he consistent with each other, and 
harmonize perfectly. Everything that really docs happen is con. 
sistent with all its parts. In a detailed account of a transaction 
where all the surrounding facts are made to appear minutely, and 
assume each a place in the narative, if there be any one or more 
which have been fabricated or misstated, the fact so falsely stated 
must stand alone — it cannot agree with the others, and make a 
consistent whole, because it is false— it never had an actual exis- 
tence and is improperly there. 

'' Usually where the evidence is circumstantial, there are numer- 
ous witnesses testifying to a great variety of facts and circum- 
stances, some of which may appear immaterial at first, and whose 
tme relation to each other cannot be perceived until they are all 
grouped together. And thus the chances of a fraudulent com- 
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binatioD of witnesaea to misrepresent the fact, is greatlj dimin* 

islied. . 

" Haman ingenaity is not equal to thn invention of a series of 

circumstances, each agreeing perfectly with the others, and aU 
agreeing with all other known collateral circumstances. When, there, 
fore, the circumstances proved are numerous, and testified to by 
di£ferent witnesses, and they together form a connected chain of 
circumstances, each and all concurring to establish the hypothesis 
of guilt, and to be accounted for on no other reasonable hypothesis^ 
the mind may be led to inferences and conclusions as strong as those 
arising from positive testimony. And the danger of error 
does not arise so much from the employment of this kind of proo 
as from the want of correct understanding of its nature and uses-'' 
The question as to how much proof is required to justify a ver- 
dict of guilty should, as next in order, be considered. And upon 
(his point have been requested to say to you that " to justify a 
<^onviction of the respondent, it is not sufficient that there is a pre- 
ponderence of evidence in favor of guilt, even although such pre- 
ponderence should be so great as to create, in the opinion of the 
jury, a strong probability of guilt. The guilt of the respondent 
must be proved to a moral certainty, and to the exclusion of all 
reasonable doubt." 3 Gr. 29, n. 2. 

** The guilt or innocence of the prisoner is not to be determined 
upon a mere preponderence of the proof This is the rule in civil 
causes, but in this case the prisoner must be acquitted unless the 
evidence removes every reasonable doubt of his guilt from the 
minds of the jury; and in cases of doubt it is safer to acquit than 
convict." 

In the application of these legal propositions you are to under- 
stand that what we mean by a preponderance of evidence in favor 
of either party, is, that the reasons for believing that what one 
party claims is true, are stronger, and more weighty than for 
believing otherwise. Thus, if you were trying a civil cause your 
virdict would be in accordance with the mere inclination of your 
convictions as produced by the evidence. Holding in your hands 
the scales of justice, if they perponderated one grain either way, 
that would indicate for which party your verdict should be given. 
If they pei'ponderated neither way, but hung, evenly balanced, 
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your virdiet would h% for the defendant; for, nothing wonld be 
proved, and the plaintiff's case wonld remain where it was when he 
eonimenced. The mle however, ae already announced to you, is 
different in criminal oases. Ton must, in order to conyiet the re- 
spondent, be satisfied of his guilt beyond a reasonable doubt. And 
here sgain I am constrained to quote from the learned judge who 
delivered the instructions in the Robinson ease : ^ What 
then should be the state of mind of a juror to require or 
permit him to oppose a virdiet of guilty on the ground of reason- 
able doubt f In the first place, it must not be because he thinks 
it possible merely that the defendant is not guilty. The mind 
might in almost every criminal case feel that^the^case was subject to 
possibility of mistake. Almost everything relating to human 
affairs and depending on moral evidence is open to possible doubts. 
Hence the rule does not require absolute mathematical certainty. 
"Nor would it be a reasonable doubt if it results from' any con- 
sideration unconnected with the duty imposed by youv oath — ^as if 
it should be produced by undue sensibility in view of the oonse. 
quences of your virdiet in a capita] case. A mere speculative 
doobt excited in the mind against the evidence, from any cause, as 
a pretext for acquittal is not a reasonable doubt. The doubt should 
not be the result of trivial and fanciful suppositions or remote con- 
jectures as topossihie states of fact ^ differing from that established 
by the evidence. Again it must not be a captious doubt, or one 
based on suspicion. 

'^ Reasonable certainty is what the law requires, and it may be 
that degree of certainty upon which you would return to act in 
your 9wn grave and important concerns. 

'' If at the dose of your investigations, after exhausting every 
means within your reach to know the troth, when^all the fauta upon 
both sides have been faithfully examined — when you have fairly 
and honestly exercised the best powers of your mind to know the 
truth, without any desire to find a doubt, or exclude one, you still 
find your minds in a condition that you cannot say that you have 
an abiding conviction to a reasonable eertainty of the truth of the 
charge, then you must acquit. 

" But if after such diligent and mature deliberation, you find 
^e evidence sufficient to convince your understanding and eon- 
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■cieooe, to such » degree of certainty that jou would be willlDg to 
act upon it in matters of the highest importance to jroorselyes, then 
JOU should not hesitate. Thus jou see it must be a real, well 
grounded doubt, iairlj and reasonably entertained afler proper 
effort is made to know the truth." 

Now, Gentlemen, I have endeayored to disoharge my duty 
faithfully to the People, faithfully Co the respondent. I have 
stated to you the rulea of law applioable to this oasa as I under- 
stand them. You are to take these rules as guides in your 
deliberations. Apply them properly to the facts in the case. If 
you do this you will have discharged your duty faithfully, and 
I trust satisfactorily. 

If you should find the respondent guilty, the law requires you 
to specify in your verdict the degree of the respondent's guilt. I 
understand counsel to agree that if guilty at all, your verdict 
should be, *^ guilty of murder in the first degree.*' Now Gentle- 
men, remembering and guided by the results of your experience 
in your intercourse with your fellow men, and your knowledge of 
human nature, you will review the testimony in thb case, with- 
out fear or favor. YoU will not forget that while you hold in 
your hands the liberty of this man, who, in the morning of life 
is called upon answer for the alleged crime of murder, you also, 
for the time being, have confided to you the interests of the peo- 
ple; and under the solemnity of your oaths, you are to say 
whether George Vanderpool is guilty. The law is no respecter of 
persons ; and when a crime has been committed, the well being 
of society, and the safety of the people demand that the officer of 
the law pursue the offender, and, whether he be found in the 
palace, reveling in the lap of luxury, or, in the lowly cottage, bask« 
ing in the sunlight of a happy home, en joying the society of 
loved ones, in the immediate presence of an affectionate, constant 
wife — I say that the people demand that their officer bring thf 
offender to the temple of justice to receive his just reward. You 
are to determine the truth in the premises, and there your duty 
eeases. You are not to look to consequences. Take this case. 
Gentlemen, discharge your duty to the prisoner and to the public; 
and render such a verdict as shall satisfy your consciences, such 
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»8 will satisfy yoa now^, a^^d as will enable ' you iq the great day 
when wo must all appear before the Jadge, from whose decree 
theie is qo appeal, to say with truth, *' I discharge'd my duty to 
myself, to the people of the Common wealth, and to George Van- 
derpool. 



Jaumb M^ Lomqwxll yb. Lrvi R. Dat. 

Bj tb'« proTialcns of mle TO the plaintiff it sot reqaind to make proof of dio ozteotioB of 
ctrtain imtmmoDti vv of (h« baB4>wrltiag of Um dcfoDdant, uiIom tha dofrndaat or 
■oma ona in hia bahalf •ball flla and aarra a copy of an affldaTit danjiof tbe Mne. 1 1 !■ 
a aabataotlal and nfllcirat coBpllaiiea vith thia mla If Ibo dofendaat ftla and aerra a 
flopj of an affldatlt which, tboof b not poaiUvaij danjing tba azaeotion of tba inatm- 
mant, aati ap fkcti vhicb if troa, n§eei$arily rarriea tha aama oonvictioB to tha mind aa 
would a poaitiTa abd nnaqniTocal daniaL 

Wbera a panon ia Indnead, tbroiiKh frasd, ta aign «d antlraly diffamt loatraoMBt froa 
what ba lntaBdcd,ioch inatramrat it to ba treated aa a forged iaatniat«%aiMtaa creating 
no liability upon (he algner. 

V A sign a bond nndcrtaking to diicbarge certain dotlea, or in case of defanit, to pay a cer- 
tain Miai of money, and anbaeqnantly ao mnch of tha paper aa oontalaa tha oondltiona M 
whkh tha money ia Co ba paid la detached, erttlMat tha knowledge or aoneant of tha 
obligor, 10 aa to make hit nnderiaklog to pay money to appear to bo abaolnta, thIa te 
•neb an alteration aa amovnli to a forgery, and no recovery can ba had upon mch penm- 
iea, even by a tena/di holder. 

Fan Bmrm CbnaM^ JTm,, 1870. 

The alleged facts in this case snfficiently appear in the charge 
bf the Court. , 

Stevenson and Bamwn and JV. A. Balch^ for Piaiotiff. 
Arthur Brown and. G. W. Lawton^ for Defendant. 
By the Courts BapwH, J : — 

Gentlemen of the Jury :^The plaintiff in this action seeks to 
recover ot the defendant npon a certain promissory note, which 
reads as follows : 
« $200. March 13th, 1869. 

One year after date, I, the subscriber, of Porter Township, 
County of Van Buren, State of Michigan, promise to pay 

Wbbstbr <fe Kimball, or bearer, Two Hundred Dollars 

eents. Value received, with ten per cent interest. 

P. O.— Porter. Levi R. Day." 

The defendant has filed an afiidavit setting forth what he 
claims were the circumstances under which he was induced to 
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sign the instrument. He does not deny but that the signatnrc 
is his. Ue however claims in his affidavit and in his testimony 
that one Lester Ilolcomb came to his, defendant's residence, in 
Porter, about the 13th day of March, 1869, representing himself 
OS the agotit of Webster A Kimball, dealers in a certain patent- 
ed machine called the ''Sulky Wheel Cultivator/' and as 
desirous of constituting the defendant an agent to introdnce 
and sell the machines in the Township of Porter — that Hol- 
comb required of the defendant a bond in the sum of two hun- 
dred dollars for the faithful execution of his duties as snch agent; 
which bond, he alleges, Holcomb then and there drew up, or at 
least a paper which he read to the defendant purporting to be 
a bond, and which the defendant signed. The defendant further 
alleges that Ilolcomb gave him a power of attorney to act as 
such a«;ent lie alfo alleges in his affidavit '^ that at no time 
before, on or atier the said 13th day ot March, A. D., 1869, did 
he write his name to or enter into any contract or obligation of 
the nature, tenor and effect, knowing it to be such^ as that set 
farth in the said plaintifTs declaration ^ — that if he did sign the 
instrument declared upon, he so signed it supposing be was 
signing the bond agreed upon. 

The plaintiff claims that he purchased the note before ma- 
turity, having no knowledge of the circumstances ander which 
it was given. 

The defendant insists, 

1st, That he never signed the note a$ $uch, but that it was 
attached to and constituted a part of the bond executed by him 
to Webster A Kimball ; and being a part of such instrument, 
it could have no validity or vitality when detached. 

2d, That if not absolutely void, yet being procured by fraud 
and. without consideration, the payee could not recover upon 
the note \ nor can the plaintifi, who purchased the same before 
maturity, if he had knowledge of the alleged fraud or of facts 
which made it incumbent upon him to enquire into the consid- 
erations and circumstances attending the execntion of the note. 

The affidavit filed in the case, and to which I have already 
called your attention does not, perhaps, in direct terms deny 
the execntion of the note. At least it does not allege thst the 
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paper offered in evidence was not $ipieii hj the deiendant ; bat 
the allegations are sach as that if true, would carrjr conviction 
to the mind, that he did not sign the note while in its present 
condition^ but that he siji^ned what purported to be a bond. Bj 
provisions of Circuit Court rule number 79, the plaintiff, in a 
case like this, is not required to make proof of ** the execution 
of the instrument, or the handwriting of the defendant, unless 
the defendant or some one in his behalf shall file and serve a 
copy of an affidavit denying the same ** To " deny ** is to con- 
tradict ; to gunsay. If the defendant should say, in his affida- 
vit, ^ I never executed the instrument/* this would be a direct 
denial. Language is used to express ideas, and, when such 
language is used as neccessarily to carry conviction to the mind» 
of a given fact, it Is immaterial what words are used, unless; 
indeed, some particular form ot words are required by some rule 
or law. The language used in the affidavit, if true, must, I 
think, be taken as a denial of the execution of the note declared 
upon. Therefore the burden of proof rests on the plaintiff to 
prove its execution. In other words, the plaintiff must show, by 
a preponderance of evidence, that the defendant executed the 
note, — and by a preponderance of evidence I mean that the 
reasons for believing what the plaintiff claims in this respect, are 
more satisfactory than are the reasons for believing otherwise. 

If the defendant did not execute the note nor authorize any 
one to do so for him, then that whiuli purports to be a note is 
without vitality — is void, and being void could never create a 
Ikbility against.the defendant. 

A promissory note is a promise to pay money, reduced to 
writing. A promise is an assurance or binding declaration. I^ 
therefore, a party signs a promise to pay money on certain con- 
ditions, the assurance is not^binding when severed from the con- 
ditions without tl^e consent of the promisor. While a mani 
should be bound by his contract, he is not to be bound by any 
alleged agreement into which he never entered. It therefore 
follows that if a promissory note is, at the time of its execution 
attached to another instrument constituting a part of the con- 
tract it would be a material alteration to detach it and leave 
the note as though it had been absolute. A lona fide holder 
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is iillowed to receive the genaine ^ontraet, discharged of any 
equities attaching to the contract itself, as between the original 
parties, but he cannot get a contract where none was made. 
In this case the plaintiff claims that he purchased he note 
before maturity, and it is insisted that he had no knowledge of 
the alleged fraudulent manner in which it was obtained. It is a 
rule of law that if a person executes a negotiable promissory 
note, knowing it to be such, and the note is transferred to a 
bona fide holder for a valid consideration, before maturity, such 
holder or any person holding under him may recover of the 
maker, notwithstanding he was induced to execute the note 
through fraudulent representations. Suppose, for instance, A 
fraudulently represents to B, that an article which he is selling 
to him is worth a thousand dollars, and thereby secures B*8 nolo 
for that amount, due in one year. The actual consideration 
turn^ out to be not worth a rush. A sells the note to D, be- 
fore due, who knows nothing of the want of consideration or of 
circumstances which would require an honcbt man to make 
inquiry. In such a case, D would be entitled to recover from 
the maker. In the case referred to, B knew that he executed 
the note. He intended to make it. But it^ through fraudulent 
representations, B had been induced to execute the note, suppos- 
ing it was some other instrument, or if the note was attached to, 
and was a part of some other agreement, then the case would be 
different. He did not intend to make the note ur to create any such 
liability as the note, standing aloue, imports ; and such instru- 
ment would be void wherever found, and no person could 
recover upon it. It you should find the facts in this case to 
accord with this last illustration, then the plaintiff is not enti. 
tied to recover. If, however, you should find that the defen* 
dant executed the note in question and gave it to the a^ent of 
Webster & Kimball, with knowledge that he was executing 
s uch note, and that the conditions of the note were not affecte 
by some other and further stipulation as a part of the same 
written contract, and if you further find that the note was, 
before maturity, sold to the plaintiff for $100, or other valuable 
consideration, without notice, — snch notice as I shall soon refer 
to— then the plaintiff is entitled to recover. A penon who 
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execates ft note knowing it to be such, even though he is indu* 
oed to make such note, bj fraud, is bound to pay the same to ft 
bona fide holder before due, for value. But when an instrument 
18 forged, or made by one who has not the legil capacity to 
contract, it is not the promise ot any one, and therefore there is 
no promise to enforce. In such case the instrument is void and 
no one can recover upon it. 

In order to constitute a forgery, there must be the making 
of a &l8e instrument for the purpose of creating another's lia- 
bility with the fraudulent intent to injure him ; but such instru- 
ment may be made in various wa\ s. It may be done by creating 
the instrument entire, by adding to or taking from it some part 
of its terms or conditions, or by procuring the signature of a 
person to an instrumefit, by means of artifice and fraud, which 
he had no intention ot si Lining, In all such ca^es the instru- 
ment is a forged one, and no person, whether an innocent pur- 
chaser or otherwise, can recover upon it. If, therefore, you find 
from the evidence in \\\\^ case that the payee obtained the 
defendant's signature by deceit and fraud, by falsely pretending 
to read the same to him. and reading it not as a note but as 
another and different contract, and the ditendant was thereby 
deceived and induced to ^igu it, the in.'^funienl is a lorgery, 
and the plaintiff cannot rcoover. 

If yon should believe from the eviJeiiee that the defendant 
executed the note in que.^tion, intending to deliver it to the 
payees or their agent, 'i.< n n-A- , whether to hold us security or 
otherwise, then the phiintifV, if a h< na fv'ic liolder before due, 
lor a valuable consideration, is entitled to recover, even though 
the original consideration entirely failed. 

A honafid*i holder of negotiable paper is one who acquires 
the paper in good faith, for a valuable coubideration, from one 
capable of transferring the paper, without notice of the (consid- 
eration or of the attending facts and circumstances. Whatever 
is snfficient to direct the attention of the purchaser of the paper 
to the rights and equities of the maker and to enable him to 
ascertain their nature by inquiry, is sufficient notice. Although 
notice or knowledge of defecting circumstances may not be 
proved, the facts of the case may be such as to show that there 
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was either knowledge or an intentional and carefal avoidance of 
knowledge. This woald have the same effect in law as knowl. 
edge. 1 Parsons on Notes and Bills, 259. When a party having 
knowledge of snch facts as would lead an honest man, using 
ordinary caution, to make further inquirieSi does not make, hot 
on the contrary studiously avoids making such inquiries, he 
must be taken to have notice of those facts which, if he had 
vsed such ordinary diligence he would have readily ascertained. 

It is the duty of the jury to look at all the facts in the case, 
and to draw from them such conclusions as your experience 
and observation dictates to you are warranted. You may con- 
sider the fact that the body of the note is written with black 
ink while the signature is in red ink. You may take into con- 
sideration the fact that the note was offered and sold for half 
price ; and you may consider the statements oi the plaintiff as 
to the way in which he procured the note, and his subsequent 
statements, in deteimining whether he had notice of such facts 
as would put an honest man on inquiry. In short, Gentlemen, 
if the instrument is forged, that is an end of the case — the 
plaintiff is not entitled to recover. It the note was procured 
through fraud, not amounting to forgery, and knowledge of the 
fraud or of such facts as I have indicated, was brought home 
to the knowledge of the plaintiff before purchasing the note, 
then he must stand in the same relation to the defendant as did 
the original payees. 

Take the case, Gentlemen, apply to the facts the rules of 
law I have given you, and render such a verdict as shall satisfy 
your consciences that you have discharged your duty faithfully 
and well. 
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Thohab W. Hoi^mbs, Complainant, yb. Datid Hetwood, Lbwis 

£. GrOEDAN, NaTHAKIEL RoBBlNB AND FraNKLIN MuIEZY, 

Defendants, 

An mffldftTlt taken tnaay oCb«r Btate, to entitle it to be read in nnj Conrt in thii* State, moat 
Im nrom to b«fMra • Jodc* of a Ooart or record or a CommiaaioDer api>oint<xI by the Gov- 
ernor of tbii (Stall. 

A rule or order entered bj eonaent of Counael, will not be aet aaide on application of a parly 
nnlaeait W ahown that the Coanael ia pecnniarily irrraponstble 

"Where an ettdaTltof nerlta ti reqaired. to set aaide an order or decree, the f.v^ts ahoold be 

aet forth. 

Berrim Circuit in C7i<inc»Ty, (kioifr^ 1S70. 

The facts in the case, briefly statetl, are as follows: 

Bill for forecloBure filed Jaly 26, 1861. Answer of all the 
defeuclant's filed prior to January l8t. 1862. Replication filed 
March 5, 1862. June 2<~^, 1862, order entered closing proofs, on 
motion of defendant's Solicitor. Though the order of closing 
proofs does not appear ever to have been opened, some testirao- 
ny was taken afler wards, and filed in the cause. The complain- 
anVs Solicitor noticed the case lor hearing for the June term, 
1870, The note of issue was not received by the Il^gister in 
time to place the canse on the calandar. but on application 

to the Court, the same was placed on the calendar on the first 
day of the term. 

June 15, 1870, the Solicitors for the rcs[»c(ttive parties filed a 
written stipulation that the cause should then be submitted to 
the Court on pleadings and proofs, to be argued on briefs — 
within forty days from date of submission, complainant's Solici- 
tor to furnish brief to Court and defendant's Counsel, .ind with- 
in ten days thereafter defendant's Counsel to furnish brief to 
Court and Counsel for complainant, and complainant's Counsel 
to reply in ten days afler delivery of defend*int*8 brief,. 

By the same stipulation it was agreed that tiie defendants 
should be at liberty to present to the Court any additional 
testimony, provided the same be taken under the rules, within 
thirty days after date of stipulation. 

In pnrsnance of this stipulation the cause was submitted to 
the Court 

August 22, 1870, Mr. DePny was substituted Solicitor for 
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delendaDts, and now moves to vacate the stipalatioB forbearing. 
This motioD is based upon the affidavit of Fr mklln Priest^ 
claimiDg to have sucoeoded to daPendaDt^s title and alleging, 
that on the 20th of Maj last,* ^defendant's Solicitor deliFered the 
papers in the case to hlra» Priest, refusing to proceed furtle* 
ki the case ; and that his relation as defendant's Solicitor Uiea 
ceased ; and of DePuy, the Solicitor, who swears that be uaa 
retained as Solicitor for the deiendanti about the 20tb of iHaf 
last, to the loss of the file papers, and that Priest bad *' stated 
to him legale substantial and equitable grounds tor defense, the 
evidence of which was not subuiiited, but which he is able to 
produce if permitted so to do, — that without the evidence of 
Gordon and others, whoso uarnes deponant does not recollect, 
great injustice may and will be done the assignee.*' 

The motion is resisted on defendant's own showing, and 
fipon a cross affidavit ot D. Darwin Hughes, of Counsel for 
complainant. The 'affidavits were read on both sides, with the 
understanding that objection both as to form and substanoe 
might be made at the argument. 

The following are some of the objections urged by complain' 
ant's Solicitor — 1, to the aifidavit of Priest, 

Because it was not properly aathentioated-' being made ia 
the State of Illinois, and sworn to before a Notary Pabllo. 

2d, There are no meritn 8hown by the affidavits of defend- 
ant's Solicitor or Pries\ 

3d, The motion^ if granted, can result in no practical benefit 
to the defendants or to the mover. 

4th, The Court cannot vacate the stipulation for h^^aring, for 
the reason that a stipulation is a consent-order. 

At the argument, Counsel for complainants stated that the 
file papers were delivered to his Hon., Judge Biackman^ at the 
time of submitting .the case to him, on pleadings and proofii, 
who had taken them for the purpose of pc rasing thfm prepara- 
tory to making a final deoree. 

Theodore DePay^ for the motion. 
* D. Darwin Hughei, contra^ 

Brawnt J. — ^As to the fint ground of objeoUon, to wit. the 
insufficiency' of the authentication of Priest's affidavit, ^ke 
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BtatQte, 6*. Z/., ^ 4259, is clear and explicit. The affidavit was 
taken in Illinois, and it can not properly be read unless certified 
by a Jndge of a Court of record or a commissioner appointed 
by tbe Governor of this State. 

2d, Where an order or consent rule has been entered in a 
cause, and the proceedings have been regular, such order or 
fule will not be set aside in any event unless an affidavit of 
merits is filed. The affidavit of DePny, that Priest has stated 
to him '4egal, substantial and equitable grounds of defense, the 
evidence of which he is able to produce, and that without the 
evidence of Gordon and others, great injustice may and will be 
done,^^ is not within tbe rule requiring an affidavit of merits. 

'^ An affidavit that a party has a good defense without stating 

the nature and substance of it is not sufficient. In fact it is not 

the practice of the Court to receive a general affidavit of 

merits " 

" The party must state upon oath, what such meiits are, to 

enable the Court to see whether they are not merely imaginary; 

and in order that the deponent may be liable to punishment for 

perjury if bis affidavit is false/' Sea In$, Co vx. Stebbms^ 8 

Paige, 563^' Aftarh o^, Cfi<ijj)tU Jd., 135. 

3d, The motion if granted can result in no practical benefit 
to the defendants or the mover. 

He could not take further proofs, because it is not an appli- 
cation to open the proofs. 

He could, at the most, be heard in argument upon a hearing 
of the case, but it is Jiot suggested what argument coald be 
made, and the whole thing must result in hearing the case over 
again precisely as it has now been heard. 

The Court will not do ^his to satisfy a mere caprice of the 
party. 

4tli, The Coort is asked to "vacate the stipulation for hearing.^ 
A atipniation is made by cvtM^nt of the parties, and consent rules 
and orders are aeldom set aside by the Court. 1 Hoff. Ch, Pr.^^It. 

When a decree is made by consent of Connael, there lies not 
m appeal or rehearing, though the p^rty did not really givt hii 
eonaeiity but hit remedy is againat hia Ooo&ael. BradxA 99, €fe&^ 
JmbhTj 229 ; Morrison tB, Ramt^, ft Vesey, 488. 



MlC(iiOAN NIBI* PRIUB CABJSti. 295 



BCTTOK V. If ITCIIXLL AKV BaOWIT. 



The coDsent of couDse] to a decree is to be given upon their 
own conception yof the authenticity of their instractions. And 
10 the client is bound by the act of liis counsel, he must, if the 
counsel has consented without sufficient authority, seek bis rem- 
edy against his counsel. 2 Ban, Ch. /V., 1180. 

It may be mentioned with reference to the subject of con- 
sent causes, that a decree or order made by consent of the 
counsel for the parties, cannot be set aside, either by rehearing 
or appeal or by bill of review, unless indeed it be made to 
appear that the counsel is pecuniarily irresponsible. 2 Dan, Cti. 
Pr,y 1179, 1180 ; Atkinson vs, Manks, 1 Cow., 693. 

The application must be denied, with usual motion costs. 



Polly Button, vs. John Mitchell, Mart £. Brown, IsAbn 

Brown and Uosa L. Brown. 

A bin in chADceiy, under the Statute, to qaU title, ihoold set forth what the adTerae title it 
that it seeki to haye released. The clond ehonid be made apparent and to pointed out 
that the Court can see the necessity of its interpoeitlon. Tlie mere statement that the 
defendant ** sets np " an adyorae claim or title la not cnongh. 

Tnis Court will not interfere to restrain the commencement of a tnit at law to try the tlfla 
noloss something is made apparent that reqoires the aid of the Goart and that which « 
Jary coald not determine. The salt at law Is the proper remedy and If about t« bring i^ 
the party Is not to be stopped. Uls delay wonld be a better caoaa Ibr asking tha aid «r 
Chancery. 

A doubtfol constmctionof the granting clause in a will or d«>ed doea not conatltnte a elood 
requiring the aid of thiaOofirt to dispel . 

R, P, (i- J, JS. Eldridje^ Solicitors for Complainant. 

Uuhhard dh Crocker^ Solicitors for Defendants. 

Case Submitted on demurrer to bill, October lOih, 1870. 

The bill states that one Joseph Mitchell, in his life- time waa 
seized of the S. £. quarter of N. E. quarter of Sec. 30, T. 2 N., 
R. 13 E. 

On the 31st of May, 1836, he made a will by which he 
bequeathed this land to bis wife Emily, as follows : *^ I give and 
bequeathe to my beloved wife, Emily MitcheU, and her heirs if 
any there be, at my decease," the land described. Some time 
in the year 1848, Joseph Micthell died, seized of the land, leav- 
ing his widow, Emily Mitchell and John Mitchell, Emilj 
Mitchell and Harriet E. Mitchell his children^ and heirs at law« 
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The will was proved and administration thereof committed to 
£mil7 WizoD, formerly Emily Mitchell. Nov. 10th, 1868, 
complainant is informed and believes that by the will, Joseph 
Mitchell gave the land to Emily Wixon, late Emily Mitchell, 
and that on his decease^ she became seized of the same in fee 
simple. And complainant believiofl^ said Emily had full right 
to sell the same, bought it and received a deed of the land, giv- 
ing a mortgage back,'* and she thereupon avers that she is the 
legal owner of the land, and is in its actual possession and occu- 
pation. 

The bill then states that the defendant, John Mitchell, 
claims and sets up that he is the lawful owner of, and has the 
legal title to, an undivided one-fourth, and gives out and declares 
that he intends to institute legal proceedings for the recovery 
of his pretended interest and title, in some court of competent 
jurisdiction, and will do so unless restrained by the timely 
interposition of this Couit, as therein-after prayed, — that the 
other defendants, minors and children of Harriet £. Brown, 
(supposed to be Harriet E. Mitchell, one of the daughters of 
Joseph Mitchel, but not so stated in the bill) lately deceased, 
set up and claim that as heirs of Harriet £. Brown, they are the 
lawful owners of another fourth of the laud. That these claims 
are mere pretences and are contrary to equity and good con- 
science, and complainant entered into the actual possession of 
the land on receiving her deed, and still remains in actual pos- 
session and therefore cannot briuj^ ejectment. The three minors 
named, are under tea years of age, ranging from two to seven 

years. 

The bill prays that the complainant's title may be settled 

and established, that the defendants severally release all claims 
and for a perpetual injunction restraining them from commen- 
cing or prosecuting any suit at law tor the recovery of the 
premises. 

Bif tfie Court ^ MiTcnsLL, J : — ^The most important question 
raised by the demuner, la whether the alleged adverse claims 
are sufficiently set forth. The bill does not state under what 
title or supposed right any of the defendants dalm^ except that 
the minors claim as heirs of Harriet £. Brown. 
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So far as the bill shows, the snpposed cloud is a mere naked 
assertion of claim, without any foundation whatever. It does 
not show that John Mitchell claims as heir of Joseph Mitchell, 
nor in any manner allude to the nature of the claim he sets up. 
The other defendants are stated to claim as heirs of Harriet £. 
Brown, but what claim she had is not stated. 

I think this is not enough — there must be something stated 
to show to the Court that there is a claim that in some way 
constitutes a cloud. A mere claim without foundation, cannot 
constitute a cloud requiring the aid of this Court to dispel. 
The adverse cloud should be so pointed out and described as to 
inform the Court of the necessity of its interposition. 

** In order to justify the interposition of a court of equity to 
remove a cloud irom a title, the cloud must be apparantly good 
agidnst the title for which the relief is sought.'^ Gamble v$. Loop, 
14 Wisconsin^ 465. 

But for aught that appears in the bill, the defendants may 
have the true legal title, and in that case a court of equity 
•aght not to interfere to prevent its operation in a court of law, 
and so deny the parties the right of trial by a jury. 

*^ Where there is an outstanding legal title adverse to the 
actual possession, courts of equity only interfere when the ad- 
verse claimant neglects or refuses to proceed at law to have the 
title determined ^ 

The bill states that John Mitchell not only sets up his claim 
but intends to and will sue at once to determine the title unless 
restrained &o. 

In Stockton vs. Williams, WalkTs Chancerj^ Re^porf, 126, 
Chancellor Manning said: ^* The object of the 8tatute(Laws of 
1840. the same as Sec. 3490 of Comp*d Laws,) seems to be to 
enable a person in possession of real estate and having a title 
thereto, to remove all doubts in regard to his title arising firom 
the claims of third persons, who are taking no steps to test the 
validity of their claim, either in law or equity, and who by 
their refusal or neglect to institute proceedings for that purpose, 
keep the party in possession in a state of suspense. 

This is the extent, I think to which the Court should go 
«nder the statute. 
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In Moran vs. Palmer^ 13 Mich,, 370, Jadge Cooley, in giving 
the opinion of the Coart, says: ''The claimant of a legal title 
has a right to have the facts upon which his claim is based, snb- 
Initted to a jury, and it is only when the remedy at law is 
inadequate, that resort can be had to equity. Nothing is better 
settled than that equity will not aid in clearing a title to land 
where complainant^s remedy at law is complete.^' 

These views of Chancellor Manning and of the Supreme 
Court, seem clearly to determine that it is not within the per- 
view of the statute tor this Court t6 entertain a bill to restrain 
a claimant irom doing the very thing, the not doing of which^ 
would be a good ground for relief and the exercise of equity 
jurisdiction. 

The bill in this respect asks the Court to restrain a party 
from persuing bis legal rights and doing what the courts 
always encourage, i e., testing in the proper courts and before 
a jury, mere legal claims and rights, that do not involve anj 
question of fraud or other matter that cannot most properly be 
settled in a court of law. 

Upon the suposition that John Mitchell elaims as the son 
and heir of Josepb Mitchell, this Court is called upon to inter- 
pret the grantmg clause in the will and to determine whether 
it conveyed an estate in fee to Emily Mitchell, or a limited, divi- 
ded estate. 

In considering this question, I think the Court bound by the 
same rules it would be in construing the granting clause in a 
deed. ^* A doubt as to the legal construction of a deed is not a 
doud on a title that a Court of equity can be called upon to 
clear away. — Brown vs. Atutin, 35 JBarh,^ 431. 

The complainant in her bill says she is the legal owner, and 
so leaves no doubt for the Court, and nothing for the Court to 
do to make her title more perfect. A legal title would seem 
to be all that can be wanted, and she needs no aid to remove aa 
inuiginary doud. 

The bill however leaves an implied question, that is aUudeA 
to, as it may possibly aid in determining the necessity of farther 
litigation. 



triCHIOAN KIBI PRIOB C19£S. ' 2M 



'Cooi V. BonBVT. 



John Mitchell and Harriet E. Brown are said to be children 
of Joseph Mitchell. If bom before tbe will was made, they 
would have no rights to the land unless provided for in the 
will. 

If born since the will was made, no provision having been 
made therein for them, they have, under the provisions of Sec. 
2849, of Comp'd Laics, the same share in the estate of the testa- 
tor as if he had died intestate, and in that case the will to the 
mother had no effect as to their shares or portions and the will 
would not be a good source of title against them, "unless it 
shall be apparent from the will that it was the intention of the 
testator, that no provision should be made'' for them. 

The demurrer is sustained with costs, with leave to com- 
plainant, if so advised, to amend in ten days from filing thereof. 
Otherwise, decree of dismissal. 



£lisqa Cook vs. Harrison W. Bossbtt. 

The action of replcTin onder the Statute conferring jnriidictlon apon Jnatlcei of the 
maj be enatalned for cattle irregularly taken nnder Act 18A of & L, of 18S7. 

no Statute, '* Of Distraining beasta," doea not applj to alesnrea nnder act of 1807, p 861, A £. 

Vha act cannot be 'enforced in any county until the Board of Soperrlaon adopt a reaolntloo 
ipedfring eome one or all of the claeeea of anliuala to be restrained firom going at laq{«. 

Waahtenav} OCreiiilt, SifUmbtr^ 1870. 

P. J/. Eaton, for Plaintiff. 

S, E. Enghy for Defendant. 

Action of replevin brought before and appealed from a 
Justice of the peace. 

The affidavit, writ and declaration are in the usual form and 
the action is not brought in pursuance of the Statute entitled, 
'^ Of Distraining Beasts.^ 

By the Court, Mitchkll, J : — The facts as agreed upon, and as 
I find are, that the cow replevied was ** at the time when,'* Ae.^ 
the propertj of the pl«ntiff. Defendant found her at large in 
the public highway, without any one attending or driving her, 
in front of defendant's house, and opposite land owned and 
•coupled by him, — ^the road running through his land, at that 
plaoe, in the township of Lodi, in the county of Washtenaw. 
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The defendant, on the 2d daj of Jane, 1869, claiming to act 
under Section 3, of "An act to prevent animals from running at 
large in the public highwaja,'* S. L.^ 1867, p 251, 2, seized and 
took the cow into his costodj and possession and shat her np in 
his barn, in care of his hired man, with instmetions that " if 
any one came after her, to let them have her if thcj paid fifty 
cents ;^' and defendant went immediately to a jastice of the 
peace of the township, " to give him notice that he had taken 
the cow and to enquire what course to pursue.'* While the 
defendant was so absent to notify the jastice, the plaintiff came 
and demanded his cow of the hired mau, who told the plaintiff, 
•** you can have the cow on payment of fifty cents forfeiture*" 
Plaintiff replied, " I guess not, I will get her without," and 
tamed and went away and immediately commenced this suit. 

There was no public pound in the township of Lodi. 

On the 21st day of October, 1868, the Board of Supervisom 
of Washtenaw county, adopted the following resolution : 

** Resolved, — that act 185 of the Laws of Michigan for^l867f 
be made operative in the coanty^ excepting in the township of 
Aagnsta.'' 

No other resolution had been adopted or action taken by 
said Board in regard to or under said act until after this suit 
was commenced. A resolution in accordance with section two 
of the act was adopted by the board in October, 1869. . 

On the 4th of June, 1869, after the suit was commenced, 
defendant caused si.Y notices of the seizure and intended sale of 
the cow to be posted in said township. 

The defendant, when he took the cow, claimed that she was 
at large, contrary to law, as the reason of seizure. 

Sec. 1, of the act, S, Z., 1867, p 251, provides '' That from 
and after the year 1867, it shall not be lawful for any cattle, 
sheep or swine, to run at large in any public highway of this 
State. Provided, that this act shall be in operation^ only in those 
aoanties in which it shsCll be so determined by resolution, passed 
by the Board of Super visors of sach county.'^ 

Section 2, provides, ^' In case the Board of Supervisors in 
any county, shall pass a resolution, prohibiting any of the dassea 
of animals named in section one, of this bill, to run at large ia 
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the pnbiic higb waj ; then, io sach eoantj, after the year 1867, 
the following sections of this act, shall be in full force ; but 
otherwise, they shall be nnll and void.^ 

Section 8, declares it ** lawful for any person to seize and 
take into his custody and possession, any animal which may be 
at large in a public highway, and opposite the land owned or 
occupied by him, contrary to the provisions of the foregoing 
section ; and that it shall be lawful for any person to take into 
his custody and possession, any animal which may be found 
trespassing upon premises owned or occupied by him.'' 

Section 4, makes it the duty of such person, to give notice 
of such seizure, to a justice of the peace, or commissioner of 
highways, of such township ; and the duty of such justice, or 
commissioner, to affix notices in six public places m the town- 
ship, that the a^nimal seized, will be sold at public auction in 
not less than 30, or more than 60 days, and to sell the animal 
for cash, and out of the proceeds, pay himself certain specified 
charges aud fees, and also to the seizor, certain sums and expen- 



ses." 



Id the suit before the justice, tlie defendant plead in abate- 
ment, that the cow was distrained to recover a forfeiture, sup- 
posed and claimed by the defendant, to have been incurred by 
said cow going at large, contrary to law, and that at the time 
the writ was served, he was holding the cow for the purpose 
aforesaid, and that the writ could only be issued in conformity 
with sections, 18 and 19 of chapter 163, of Comp'd Law,% while 
the writ in this case, was issued under section 43, of chapter 
117, which, it is claimed* does not apply to this 'case. The 
plaintiff demurred to the plea in abatement, and the justice 
sustained the demurrer. Thereupon, the defendant plead the 
general iesue, with special notice of the facts as claimed. 

It is urged that the justice erred in sustaining the demurrer, 
and that the case ought to have been dismissed for want of 
jurisdiction. 

I think the justioe was olaarly right, and that the plea in 
abatement waa not a proper pleais the oaae ; the facta itated in 
the plea are not oaaie of abatsmeEt. 
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The plea does not show that the cow was distrained under 
the statate entitled *' Of distraining Beasts/* nor vnder any pro- 
vision of that statute. It is only in cases when cattle or beasts 
are distrained under that act, that sections 18 and 19, chapter 
153, Compiled Laws, control the manner of commencing the 
action of replevin. 

It IS also urged that under the facts as a|;;reed upon, and \n 
proof as above stated, the plaintiff cannot recover. 

It is not claimed that the cow was distrained or taken under 
the statute '^ Of distraining Beasts," to recover a penalty or for- 
feiture incurred under that statute, or to obtain satisfaction for 
damages done, but it is claimed she was taken under the act of 
1867. 

This act is a departure from the common law, gives new 
and extraordinary powers to any land owner or occupier, to 
take and keep animals found at large in the highway opposite 
his land, and to have them sold in the most arbitrary manner, 
(without the possibility of a trial by jury,) on the motion of the 
seizor, aided by a justice of the peace or highway commissioner. 

If it is a good and constitutional law it should be strictly 
pursued. 

It makes no provision for impounding beasts, nor for what is 
known as a common law distress. It carmot be construed to be 
a part of the statute ** Of distraining Beasts " nor can any act 
done under it be governed or controlled by that statute. 

Before it can become operative in any locality it is necessary 
that the board of supervisors shall so determine by resolution. 
Its provisions are crude and uncertain in many respects and 
their propriety extremely, questionable. 

The resolution required by section two, should epecify some 
one or all of the classes of animals intended to be restrained 
from going at large. The one passed by the board did not in 
any essential particular comply with these requirements. It 
follows that the law was not in force in Washtenaw County 
when the cow was seized. There was no law in force under 
which the defendant can justify the taking, much less under 
which he can say she was distrained to reco'ver a forfeiture. 
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From the facts and law as above fonnd, it foUowfrtbat judg- 
ment must be entered for tbe plaintiff, as upon tbe usual finding 
of property in the plaintiff, and that tbe plaintiff unlawfully 
detained it, <&c., with damages at six cents and costs, to be 
taxed. 



Charles Faust vs. LuTHisa Latqrof. 

A daftndant appealed firom a Jiutic«'B Ooart and jracoeadod in the Clroait. jffebf, that Ae has 
aright to tax as part of his costs, both the asioant paid the Justice on the appeal and 
those costs he would have recovered had be saceeeded in the Court below. 

VTayne Circna^ October, 1870. 

Otto Kirckner, for Plaintiff. 
Irvin Palmer^ for Defendunt. 

By the Court, Patchin, J. — This is an appeal case brought 
to this Court by the defendant, who succeeded therein, and was 
awarded costs, and the question now arises as to the amount 
which tbe defendant appellant is entitled to tax. / _ /<^ 

The law of 1863 provides that "whenever a p,aym<»ttt shall 
be rendered by a justice against any party, unless otherwise 
provided, it shall be with costs of the suit, but the whole amount 
of all the items of such costs shall not exceed six dollars in all 
suits npon contract, and in all other cases the whole amount of 
such costs shall not exceed ten dollars." 

The action in this case not being upon contract, the prevail, 
iftg party had a right to tax the ten dollars which the appellant 
was compelled to pay in order to effect an appeal. 

In the C. L,j Sec. 3864, it is provided that " whenever costs 
are awarded to the appellant he shall be allowed to tax as part 
thereof the fee paid to the justice/' Under this provision it has 
always been the practice to tax as part of the appellant's costs 
in this Court the whole amount paid the justice in order to per- 
fect the appeal, so that in the case under consideration the ap- 
pellant would have the right to tax the amount of ten dollars 
paid the justice, as the costs in the case, together with the 
amount paid him for making his return. 

The Laws of 1869, page 33, provide : That in all cases the 
party prevailing in the Circuit Court may tax, in addition to 
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other costs, snch c^sto as he wonld have been entitled to tax 
had he prevailed in his action in the court below. 

It 18 claimed by the appellant that under this law he is also, 
in addition to the ten dollars paid by him in the Court below^ 
entitled to tax such other ccsts as he would have been enltitled 
to tax, had he succeeded therein, up to the amount ot ten dol- 
lars. 

It is claimed by the appellee that the appellant is confined 
to the costs actually paid the justice. But it is quite clear tl at 
the costs paid the justice were not those which the appellant 
would have been entitled to recover bad he succeeded, but those 
which the appellee claimed by reason of hh succeeding in that 
Court. It follows, therefore, that the eo^ts referred to in the 
Laws of 1869 are something more than those paid the jostioe, 
and that the statutes taken together plainly allow the appellant 
to tax as part of his costif in the Circuit Court, both the amount. 
pa 'i the justice on the appeal and those costs which he would 
have recovered had he succeeded in the Court below. 



Dewit C. IIolbrook, et al vs. Tiiboixjke J. Campau, ct a\ 

Tbe Circuit OoariinCtaaaoery win not exerciiw juii»divttc'n in ibooe cutos in which an a4> 

«qoate remedy exluti in Che Probate r<Aart. 

Wo}rnt Cirrtiit, Ortdbfr, 1S70. 

D, C. Holbrooky Solicitor for Complainauts. 
George H, PrentU^ Solicitor ior Defendants, 

Bf/ the Qjurtf Patchin, J. — This is a bill in chancery filed for 
the purpose of compelling the administrators of the estate of 
Joseph Campau to submit to this Court their entire accounts, 
as such administrators, and that Bu<^h accounts be settled and a 
receiver he appointed, to the end that the estate of the said Jo- 
seph Campau may be fully and finally closed. 

A motion was made by the complainant to amend the bill so 
as to ask for the removal of said administrators. 

This motion is opposed by defendants upon tha ground^ 
among others, that this Court haa no jorisdiotion. 

This estate has been in litigation for a number of years, dor- 
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Ing which timo various questions arising in it have been ad}udi- 
4sated upon both in this and the Supreme Court. The amount 
involved is very considerable, and it is of the utmost imporiance 
to all parties concerned that every proceeding should be well 
considered, and of such a character as to avoid the necessity of 
being set aside, so that the end of this controversy may be 
finally reached. I have therefore devoted considerable time and 
labor to the examindtion of the question of jurisdiction of 
Courts in Chancery and Ihe Probate Courts nnder our laws in 
this regard. While Courts in Chancery have often assumed ju- 
risdiction over infants and guardians, administrators, so far as I 
have been able to find, havo always been left to the Court of 
Probate, except in special cases for reasons set forth in the bill. 
The Supreme Court, in passing upon one ot the questions 
above alluded to, uses this language : *' I am very strongly in- 
clined to the opinion that under our probate system the Court 
of Chancery has only jurisdiction in those cases in which an ad- 
equate remedy does not exist in the Probate Court." 11 Mich, 
404. With this clear and concise language before me, I do noi 
feol at lifierty to assume any of the duties of the Court of 
Probate, without first being entirely clear that the case at bar 
does not come within the*meaning of the stiggestion tliere made. 
The motion must, therefore, be denied, and the bill dismissed 
ior want of jurisdiction. 



Henry N, IIill, Plaintiff in error ^ vs. IIenry S. IJobbins, Di'- 

fsndatU in error, 

A banknipt didchnrge wiU not be a bar to a suit upon a claim wlien a creditor's name has 
been omitted from tliescliodale of creditors and the list given to the moMtongor, %ihere 
the creditor had no knowledge of the bankrupt proceedingis, and it is not ueccsmry that 
the omistilon gbuuld be Bhowu to be fraudulent or intentiotml. liut held farther, that in 
thiacase the foots prored -were of such a nature that fraud and Intentional omiMlon 
could have been found us a fact by the Justice. There being no special finding, this 
court must hoM that the Justice found proved all the facts necessary to his Judgment, 
there bein^ 8omo proof to Justify such finding. 

Objection to instiirK-.oncy of proof, that is to its dogrec or chnrarttT, abonld be made when 
t!io proof irt t»ik n or offiTi'd, and if so iimdo and urgpd befun* tlie Jnttic3, a court of r»» , 
\iow will hit T<\•^i^>»t^AitlK\om^mt■whL'u tliere is uiiy prwof to Bn-ttidn it. 

Oakland CSrcuilf yinran'^er, 1870, 
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Certiorari from the judgment of a justice of the peace. 

The declaration is on the common counts in afissumpsit. 

Plea, general issue, with notice of set off, and that defendant 
had beeen discharged from his indebtedness bj a decree in bank- 
ruptcy. 

The only evidence offered by the plaintiff to prove his ac- 
count was the deposition of the plaintiff taken before a justice in 
Ohio. 

It was objected that the notice of taking the deposition was 
not sufficient, but its reception and reading is not made a point of 
error in the cerftbrari affidavit. ^ 

In the deposition the plaintiff states that he sold and deliv- 
ered to the defendant, at different times, in the year 1868, pump 
cylinders, amounting in all to $202 40. They were sent to de- 
fendant as requested in written orders, dated respectively Febru- 
ary 13th, February 24th, March 25th, March 28tb, May 9th- 
August 3d and September 19th, 1868. There were delivered be- 
fore the 30th of May, all but $60 worth, which was delivered af- 
er that date, on the two last orders. 

The defendant sent drafla and made payments March 28th, 
$50, by draft ; August 3d, by discount for defects or otherwise, 
$22 60 ; August 12th, by draft, $40, and December 1st, by draft, 
$^5 00 By this statement there was due the plaintiff May 30th, 
1868, $92 40. There were delivered after that, $60 worth, mak- 
ing due, as claimed by plaintiff, $152 40, on which there was 
paid in August and December, $65 00, and a discount of $22 60, 
leaving unpaid December Ist, 1868, 865 00 over and above the 
last payment made at that time. The written orders were not 
produced nor theiir absence accounted for, and defendant did not 
appear at the taking of the deposition. The defendant objecteed 
that the account was not sufficiently proved, because the original 
orders were not produced and proven or accounted for. The 
justice held the account to be sufficiently proved. The defendant 
then introduced, (as stated in the return, bat a copy is not re- 
turned,) a certified copy of a decree of the District Court of the 
United States, for the Eastern Disitrct of Michigan, In Bank- 
ruptcy, dated October 13, 1868, by which the defendant is de- 
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clared to be a bankrupt, and forever dieoliarged from all debts 
and claims which by the bankrupt act are made payable against 
his estate, and which existed on the. 30th day of May, 1868, the 
day on which his petition was filed. 

In the plaintiff's deposition he states that he had no notice of 
the proceeding in bankruptcy, and had no knowledge of such 
proceedings until sometime in November, 1869, more than a year 
after the discharge was granted. 

The plaintiff introduced duly authenticated copies of the 
schedules of defendant's creditors, which were attached to his pe- 
tition, and in which plaintiff is not named as a creditor, nor is 
his claim or account in any way referred to — and also a copy of 
the warrai^ of the messenger and hb return thereon, in which the 
plaintiff is not named in the list of creditors nor among the per* 
sons to be notified of the bankrupt proceedings. The schedule of 
creditors is not verified by the affidavit of the debtor or peti- 
tioner, seperate'y from the verification of the petition. 

Upon these proofs the justice rendered judgment for the plain- 
tiff for 801: 80, the balance claimed due by the plaintiff, without 
interest. 

A. C. Baldwin, for Plaintiff in Error. 

> 

Oscar Wisner, for Defendant in Error. 

B^t/ the Courfj Mitchell, J. — ^The defendant brings the case 
into this Court by certiorari and in his affidavit assigns the follow, 
ing grounds or causes of error. 

1st, That the justice erred in rendering judgment for any 
part of the account that accrued before May 30th, 1868. 

2d, That he erred in holding that the omission of plaintiff 
in the schedule or list of creditors made the decree of discharge 
of no effect as against him. 

8d, That he erred in holding that it was not necessary to 
prove that the omission was wilfull or fraudulent, and in nothold- 
ing that such omission ia, in law^ presumed in good faith. 

4th, That he erred in holding that the account that accrued 
after May 80th was not paid by the subsequent payments. 

5th, And that he erred in rendering judgment upon the 
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proof in the deposition, the original orders not having been pro- 
duced or aoconnted for. 

The first three causes of error are essentially the same, and 
will be considered as one general proposition : That is, that the 
omission to name a creditor in the schedules and noticea required 
by the bankrupt act and the rules governing bankrupt proceed. 
\ ings, does not prevent the discharge from being a bar to all previ- 

ous claims, whether mentioned, or known or not, unless it is 
made to appear that the omission was fraudulent or intentional. 

Bankrupt proceedings are in the nature of a suit wherein the 
debtor stands as the suitor, and is the plaintiff and his creditors 
are the defendants. 

It is a most obvious principle that a party is not lound by ^ 
proceeding of which he has not had notice, either actual or con- 
structive. 

The bankrupt law requires the petitioner to make a full sched- 
ule of all his creditors, which is to be verified by his affidavit, 
and as required by the rules adopted to govern proceedings under 
the bankrupt law, the schedule should be so verified seperately 
from the petition to which it is attached. 

Under the law and rules the messenger is required to ^erve 
written or printed notice forthwith, either by mail or personally, 
on all creditors named in the schedule, at least tendujs before the 
day fixed for proof of debts, (f^c. No provision is made fur no- 
tice to any one unless named in the schedule. There is no pro- 
vision for constructive notice to any one not so named. 

It is obvious that a creditor not named ought not to be bound 
by a discharge of which he is entitled to notice, and x\ here no at- 
tempt has been made to give him notice. He has had no day in 
court, no opportunity to prove his claim or to have any voice in 
naming an aesignee, and uo hhare of the prooceds cf the bank- 
rupt estate. In this respect, I think tlu* present law materially 
different from the law of 1842, under which the requirements for 
the schedule and of notice to creditors were not required to be as 
strict or precise a.s required by the present law. 

It is held that the justice did not err in deciding that the 
bankrupt (l>:c]iarg(^ was not a bar to so much of plaintiff's claim 
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as arose before May 30th, 1868. Id regard to the first three 
points there was do error. 

It is not essential that the omission to name a creditor should 
be intentional. I^ut in this case there was proof from which the 
justice could well infer that the defeudaut at the time of making 
his petition and schedule knew of the plaiotifTs eUim, and that 
the omission to name him among his creditors was Dot casual or 
accidental. The accouut commcDced February 13th, aod an or* 
der was given as la^e as May 18th, only 12 days before filing the 
petition, and defendant sent money on the accouDt, March 20th. 
It is hardly reasonable to suppose that so recent a matter was for- 
gotten or accidentally overlooked. But to make it still more UD- 
reasonable, the defendant continued to deal with the plaintifif after 
filing his petition the same as before, as if no bankruptcy pro- 
ceedings were pending, and gave the plaintiff no iDtimation that 
be claimed to be discharged from that part of the account arising 
before May 30th. 

Whether the omission to name the plaintiff in the schedule of 
creditors was casual aud by mistake, or was fraudulent and inten- 
tional, was a qucrftioD of fact for the justice, and there being evi- 
dence from which he might find that it was fraudulent and inten- 
tional, this Cjurt will not review his finding iu that respect. — 
' Error will not be presumed, but must be made to appear affirm- 
atively." Comstoclc vs. Hollon^ 2 Mich., 855; ^ Mich. 195; 
4 Micli,, 495; 5 Mkh,, 33; 7 M^ch,, 423; 10 Mich., 153; 
11 Mich., 181, 327; 13 Mich., 239. 

** In support of a judgment the evidence will be presumed to 
have been sufTicient." t'armrrs^ & Meek. B'k. vx. Troy Cify Ji^Jc, 
1 Douj.j 457. 

The fourth point of error it is not Decessary to discuss. 

If I am correct in the above rulings, it is immaterial to what 
part of the account the payments were applied. 

The remaining question is whether the accouDt was sufficieutly 
proved, it being stated by the plaintiff in his deposition that he 
had sold the defendant some stone-ware cylinders in 1868, giving 
items amouDting in all to $202 40, and that he sold them for the 
reason that the defendant wrote him ordering them ; the written 
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orders not having been produced nor their absence accounted for. 
It is proper to say that this point was not urged or discussed 
before this Court, it having been stated that the plaibtiff in error 
relied upon the other assigned errors. No such objection seems 
to have been made b<^fore or brought to the notice of the justice. 
It is not mentioned in*the return. Any objection to the deposi- 
tion or to the sufficiency of the proof should have been made at 
the time when the deposition was taken, or at least when offered 
in evidence, so that the party taking it might have an opportu- 
nity to supply the defect,^and the defect or point of objection 
should have been pointed|out at that time. The testimony having 
been taken and received, and the cause submitted without this 
objection having been made, it is too late to raise or urge it in 
this Court, and it must be treated as waived. The party ol jecting 
should state the true ground of objection, and if that is untena- 
ble, the judgment should not be reversed on a new objection for 
the first time taken in in a court of review, if it is one that might 
have been obviated on the trial. Young vs, Sfq'JunSj 9 Mich,^ 

500. 

The deposition in this case was objected to for want of proper 

notice and for no other reason, and the overruling of that objec- 
tion is not assigned as error. I think the evidence of the sale 
and delivery as stated in the deposition in connection with the 
proof of payments and of the other fact<> operative in the case 
was enough to make 2l prima facie case, and to put the defendant 
to his proofs, and warranted the judgment rendered by the justice. 

There is not such a lack of proof as authorizes this Court to 
reverse the judgment, and it must be aflirmed 

See Berrj/ vs. LoivCy 10 Mirh.y 9; 3 Mich.j G12; 8 Mich., 
424; 11 Mich., 363; 12 Mich., 41. 

Judgment affirmed with costs. 



John S. Agens and John W. Loucks p«. Hampton B. Smith. 

A drcQitooart commladonar hai no authority to make an order citin<; a party tc appear be- 
fore a drcnit Jodgo or circuit court, on an application to tlitt^< <\ v<> nn attiirbintsiit ; and sucli 
application and citation do not oporateaa a etay of proceedings. 

JMta VircuU, iiepUmba;\dJO. 
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Mr. Mapesj for Plaintiffs. 
Mr, Clarkj for Defendant. 

This was a suit commenced by attachment, the writ person- 
ally served, narr. filed, default entered, and the same made abso- 
lute at the present term of the Courts with order for assessment 
-of damages. It appeared that after the issuing of the attach- 
ment, the defendant, by his attorney, made application to a cir- 
cuit court commissioner for a dissolution of the attachment, un- 
der the provisions of the statute on that subject, C\ L. 1275, 
and the commissioner issued a citation returaable before the 
circuit judge on the first day of the present term of the Court, 
which was served on the plaintiffs in Marquette County, by the 
fiheriff of that county. There was no order for stay of pro- 
ceedings. The plaintiffs now move for assessment of their 
damages. 

The defendant, by his attorney, objects, and insists that by 
the proceedings for the dissolution of the attachment, the other 
proceedings in the cause are stayed until those are disposed of 

that the default is irregular, and the plaintiffs are not entitled 
oow to recover damages assessed. 

1, That the circuit court commissioner had no power to 
.make such order for citation before the circuit judge. 

2, That the application was by attorney, when it should 
iiave been by defendant in person. 

3, That under the statute referred to it could not be served 
'by the sheriff of Marquette County, or other than Delta 
CJounty. 

Bi/ the Courts Goodwin, J. — ^The proceedings provided for in 
the statute referred to, are special before the respective officers 
mentioned in it, and not before the Court in term, and it is not 
•competent under it for the circuit court commissioner to make the 
citation issued by him returnable before the circuit judge or in 
term time — ^ho could only make it returnable before himself 
there was no order staying the ordinary proceedings in the cause. 
'The plaintiffs^ proceedings being regular, they are 
therefore entitled to proceed with the assessment of their dam- 
Tftges. 
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Jamks R. Elliot and John N. Hiller, i$. John McHale. 

Tb« defendant lived at Centeryille, tome miles from bcanawba. Notice of trial wai d^ 
rected to defendant at Escanawba, with the name ** Centerrille** alto written on the «■- 
Telopo. It was customary for the milway condnctor to receiTe letteni fh>m the P. M. at 
Efcannwtw, to directed, and to deliTer them at OentenriUo. Held, that thw m^iHng • 
notice was not good sorTice under the mle. 

The filing of a noteof Issue is for the conTenlence of the clerk, and a Delect to fllo i«d>> 
note is not a good ground for striking the cause from the calendar. 

Delta OircKit, Afitemier, I8TO1. 

J/r. Roi/ce^ for Plaintiffs. 

Mr. Ball and Mr. Cmrkf-r, for Defendant. 

The defendant moved that the case be stricken from the cal- 
endar of cases for trial, and that the same be dismissed for rea- 
sons following : ^ 

The plaintifi^s attorney insists confra^ that the proceedings bj 
defendant's attorney are irregular, and not in conformity to the 
statute referred tO; and did not operate as a stay of proceedings,, 
alleging, 

1, That there was no legal service of notice of trial. 

2, That there was no note of issue filed. 

3, That there had been no county fee paid. 

The cause appeared regularly on the calendar on the first 
day of the term. 

As to the notice of trial,! t appeared thai the defendant lived at 
a place called Centerville, in Marquette County, on the railroad 
between Eseanawba, the county seat of Delta, and Negaunee^ 
and within forty miles of Eseanawba; that the notice wa» 
served by mailing it to the defendant, directed to him at Esea- 
nawba, depositing it in the post office there with the name 
" Centerville" also written on the envelope, and that it was cus- 
tomary for the postmaster to send such letters by the conductor 
of the train, to be left by him at the station designated by the 
additional inscription on the envelope. 

The entry lee was forthwith paid. It was insisted on the 
part of the defendant that the service of notice of trial was in- 
sufficient, and for that cause and for want of a note of issue, it 
should be stricken from the calendar of cases for trial. 

Bi/ the Cour\ Goodwin, J. — It seems to me, and I 
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therefore so held, that the note of issae prescribed by the stat- 
ute aud rules is for the clerk to whom it is to be delivered, to 
guide hitn in making up the calendar for the term. The party . 
is to be governed by the notice of trial served upon him. The 
statute an4 rules provides for both ; the one for the clerk, the 
other for the party. And when the cause is placed by the 
clerk on the icalendar and found there on the first day of the 
term, upon its being called, it is well there. 

The service of notice of trial in the case I think insufficient* 
The double direction of the letter as to place, to be carried not 
in the mail, but by a conductor of the train, to be delivered not 
at a post office, but a place at a railway station, I do not con- 
ceive to be a proper compliance with the rule and statute. For 
this reason, therefore, the motion that the case be stricken from 
the calendar should be granted. 



Gborqe Lumbard, vs. James Zimmerman. 

Where an appeal TiraB attempted to be tnken from the Jndgment of a juntim of tho peace, and 
it appeared on Inspection of the retom that the Jarat to tho aflldavit wn.s not signed, Hdd 
on motion, that the appeal shoald be dismiwed« Bddy altto, on applicution fur an order 
for an appeal in such case, that the some shoald be allowtnl, in purHuanco with the pro- 

Ttsions of 2 8842, C X. 

Kalamazoo Circuit, Xoccmler 1870, 

0, T. TuthiH, for Plaintiff. 

Clias. A. Thomptoriy for Defendant. 

By the Court^ Brown, J. — ^In this cause the appellee, moves 
to dismiss the appeal, on the ground that the same has not been 
legally taken. As appears by the return, t\\Q jurat is not signed, 
neither does the name or official character of the officer admin- 
istering the oath appear in tho body of what is claimed as an 
affidavit. An affidavit is an oath reduced to writing, sworn be- 
fore and attested by him who hath authority to minister the 
same. Bac, -46r., 124 ; 1 Mich, Nid PriuSj 189. The paper un- 
der consideration is not an affidavit. Let the cause be dis~ 
missed and the files remitted to the Justice, with a certified 
copy of this order. 

In the foregoing case, after the above order was entered, ap- 
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plication was made to the Court for an order aathorizing an ap- 
peal, in pursuance with the provisions of § 3842, (7. X., which 
provides that " Appeals may be authorized by the Circuit or 
District Court, after the expiration of five days, where the party 
making the appeal has been prevented from taking th^ same by 
circumstances not under his control." The affidavit of the ap- 
pellant, upon which this motion is predicated, alleges that he 
sigend and swore to an affidavit for an appeal and filed the same 
with the Justice within the ^\e days prescribed by law — that 
the justice administering the oath neglected to sign the jurat, 
which fact ha had no knowledge of until the return was made 
to this Court. 

The statute requires the party appealing, within five days af- 
ter the rdndition of judgment, to present to the Justice an affi- 
davit made by himself, his agent, or attorney, before any person 
authorized to administer oaths, stating that such judgment is 
not in accordance with the just rights of such person, Ac, C. L. 
§ 3836. 

It has been held, in some of the Circuits of this State, that a 
proper construction of this statute requires the person taking 
the appeal to see to it that his affidavit is complete and perfect 
before filing it with the Justice, and that if he files it without 
the Jurat being signed, he should not be permitted to allege, af- 
terwards, that, such omission was a " circumstance beyond his 
control." 

In the case under consideration, the instrument designed as 
an affidavit was sworn to before the Justice who rendered the 
judgment. 

The " filing*' of the affidavit, referred to in the statute con- 
cerning appeals, means, of course, nothing more than the deliv- 
ery of the same to the Justice. 

It is said it is the duty of the porson taking the appeal, to 
malce and file an ajjidavlt^ &c. But the affiant has no authority 
to sign the Jurat ; and inasmuch as the attestation is an essen- 
tial part of the affidavit, it is clear that the only sensible con- 
struction of this requirement is that the appellant, his agent, or 
attorney, shall make and cause to be made an affidavit, unless 
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prevented by ciroamstances not under his control. A man may, 
usually, control his own actions, bat it is not always so easy to 
control others. In this case, the appellant delivered the paper, 
designed as an affidavit, to the Justice, at the time he signed and 
swore to it. He had no power to compel the Justice to sign 
the ywra*, but had a right, on paying his fees, to believe he would 
do so immediately. 

I think the omission of the Justice to attach his signature, 
was within the spirit, if not the letter of the statute, a circum- 
stance not under the control of the appellant. 

I do not now desire to intimate what would be the opinion 
of the Court, had the affidavit been sworn to before some other 
officer and delivered to the appellant without the jurat being 
signed, and by him delivered to the Justice, in that imperfect 
condition. 
Let the order asked for be entered. 
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ABATEMENT. 
See Joint Comtractobs or 0BUG0R8»Jtn>0MBNT, 4 • 

ABSENT DEPENDANT. 

See PuBUCATioK. 

ADJOURNMENT. 

See Justice of the Peace, 3. 

ADULTERY- 

See Marriage. 

AFFIDAVIT. 

1. The affidavit required by the third anb-diyision of C%., Bulell2, to 
authorize the Commissioner to grant an injunction without notice to 
the adverse party, may be made by the complainant, as well as bj 
any other party — Orocker vs. Van Brunt. 46 

2. Defective affidavit for replevin — writ quashed— ^property replevied 
ordered to be restored, and motion costs awarded. — Worden et al 
Erskiru. .'. 25 

3. When, in an affidavit, it is necessary to swear to the advice of coun- 
sel, the statement that the person making the same has " fully and 
fairly stated all ike facts he esqtecU to prove in said caus^* is insuf- 
ficient — Wilson vs. Patterson 74 

4 An affidavit is an oath in writing, sworn before and attested by one 
who has authority to administer the same. Hence if the juro^ is 
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not signed, tliat wluch purport! to be an affidant ia a mere nullity.-^ 

Knappti. Duclo 189 

6. An affidavit in attachment, stating that defendant " is about to as- 
sign, disposejof, or conceal, &c/' is good. — Hartman vs. Bruce, 256 

6. By the provisions of role 79, the plaintiff is not required to make 
proof of the execution of certain instruments or of the hand writing 
of the defendant, unless the defendant or some one in his behalf 
shall file and serve a copy of an affidavit denying the same. It is a 
substantial and sufficient compliance with this rule if the defendant 
file and serve a copy of an affidavit which, though not positively de> 
nying the execution of the instrument, sets up facts which if true. 
necessarily carries the same conviction to the mind as would a pou-» 
tive and unequivocal denial — Langwell vs. Day. 286 

7. An affidavit taken in any other State, to entitle it to be read in any 
Court in this State, must be sworn to before a Judge of a Court of 
Record or a Commissioner appointed by the Governor of this State. — 
Holmes vs. Hayu>oad el a2. 292 

8. Where an affidavit of merits is required, to|set ^aside an order or de- 
cree, the fiftcts should be set forth Id 

See Attachmxht, 2— Pboicibsort Note. 

ALIMONY. 

1. Where^ an application for alimony was submitted after a default for 

non-appearance set aside, and appearance entered ; held^ that the 
notice of the application though served by defendant's Solicitor he 
Jore default set aside, and appearance entered, was a good and suffi- 
cient notice. — Hawkins vs. Hawkins 10 

2. Practice or rule in allowance of, HSflqf vs. I^ley. 124 

3. A petition for a ihrther allowance, under § 3234, C. L , should show 

a proper expenditure of previous allowances, and the purposes and 
sums for which a further allowance is necessary to be made. — Dodge 

vs. Dodge. 13 

See Reflkvih, 3, 4 — Pbocbss. 

AMENDMENT. 

1. Amendment of information allowed afler new trial granted. — People 
vs. Dillard. 112 

3. The amended information described the contents of a bank check. — 
Held^ that parol evidence might be given by the prosecution, of its 
contents, Without notice to produce or accounting for its non-produc- 
tion, it appearing by testimony of prosecutor that the check had been 
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obtained from him by prisoner by false pretences, and tbat he (pros- 
ecntor) had never since -seen it Id 

3. Amendment of Writ of Attatchment by substituting full Christian 
name of plaintiff for initial htier.^Meyers vs. Vilbum, 26 

4. Under rule 86, of the G. C. Rules, where a defendant suffers more 
than ten days to elapse, after filin^^ his plea of the general issue, 
without amending his plea^ his right to amend, of course, is gone ; 
and if after he files and serves an amended plffa with an affidavit de- 

' nying execution of the note declared on, under rule 79, which plain- 
tiff's attorney returns and refuses to receive, the same will, on mo- 
tion of plaintiff's attorney, be stricken from the files. — Beed vs Fox 

and Paddock 142 

6. A motion for leave to file such an amended p ea and affidavit, under 
role 79, made after cause is on the calendar for trial and striking 
such amended plea and affidavit from the files, for such irregularity, 
based on affidavits, merely denying the execution by one defendant, 
of the note declared on. but setting up no reason for not having filed 
it under tiie rule, comes too late, and if made seasonably shows no 

sufficient excuse for non compliance with the rule Id 

See BsPLBTiM, 4— Pbooiss— Writ. 

ANIMALS. 

1. Where animals are let for hire, the increase belongs to the hirer, un- 
less it is otherwise agreed at the time the contract is made.-«Jlfoore 
vs, Mohney. . •'. 143 

2. A let a farm to B and by the contract, was, amongst other things, to 
furnish B a team to work in carrying on the farm, and was also to 
furnish B two or more cows to be kept by B , and B was to deliver 
to A " one half of all the butter made from said cows." Held^ that 
B was entitled to the increase of the cows during the term. ... Id 

3. The statutes, S £. 1867, requires " not less than thirty nor more than 
sixty day's notice" to be given of the time and place of selling ani 
mals distrained for running at large contrary to law. Notice was 
posted June 26th ; sale to take place July 26th. Held^ the notice 
was insufficient. — Cameron vs. Adams 188 

4. The action of replevin under the statute conferring jurisdiction upon 
justices of the peace, may be sustained for cattle irregularly taken 
under Act 186 of S, L, of 1867.— CboA; vs, Bossett 299 

6' The statute, " Of distraining beasts," does not apply to seizures un- 
der act of 1867, p 261, iS. L Id 

6. The Act cannot be enforced in any county until the Board of Super- 
visors adopt a resolution specifying some^or all of the classes of an- 
imals to be restrained from going at large Id 
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APPEAL. 

1. In cases of special appeal from jadgments rendered by justices of 
the peace, under § 3836, C, L.^ only those questions can be taken np 
which arise on objections *' to the process, pleadings, or other pro 
ceedings, and the decision of the justice thereon, which unmld not 
ht allowed to be made on the triai of the appeal" and if other 
special points are made or raised in the affidavit for the appeal, they 
cannot be considered in the Circuit otherwise than on a general appeal, 
the statute not having authorized them to be so taken up and heard. — 
Striker vs, Hecox 185 

2. Where the justice, on objection, improperly refused to receive a writ- 
ten instrument in evidence on the trial below, and after that permit- 
ted the opposite party to give oral evidence of its contents, against 
the objection of the party who had endeavored to give the writing it- 
self in evidence ; Held^ that though both rulings wens erroneous, yet, 
as the same objections would be allowed to be made on the trial of 
the appeal, they could not be specially brought up by appeal and 
heard as questions of law in the Circuit Court before the trial of 
the appeal on its merits, notwithstanding the party appealing had 
set forth these points specifically, in his affidavit, on taking his ap- 
peal Id 

3. SembU — ^That the objections to be brought np speciaUy on appeal, 
must have arisen before final issue joined in Justice's Court.. . . Id 

4. An appeal from a Justice^s Court, made upon an affidavit which is 
general, relating only to the judgment on the merits, brings up only 
the questions of fact involved in the controversy .-^fnojTp os. IHt- 
elo 189 

6. On an appeal, objection cannot be taken to process, pleadings, or 
other proceedings before the Justice, unless such objection was raised 
before the Justice, and his decision was rendered thereon Id 

6 If no motion is made in the Justice's Court in relation to the alleged 
defective process, pleadings, or proceedings, certiorari is the only 
remedy by which a party can, in the Circuit Court, avail himself of 
the objection Id 

7. A party appealing from the decision of Commissioners appointed to 
adjust claims against the estate of a deceased person, must show by 
his application that he has been injured by the allowance or disallow- 
ance of a sum, to the amount of twenty dollars at least; otherwise 
his appeal will be dismissed.— /Sferens vs, Arnold. . 1 97 

8. It is not necessary that a person appealing from the decision or re- 
port of Commissioners in allowing a claim against the estate of a 
deetased person, should show by application for appeal that ha ap- 
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peared before the Commissioners and objected to the allowance. — 

Shear vs. Shear 216 

^. It is sufficient if it appear by such application that the sum allowed 
by the Commissioners, and to which he then by his application ob- 
jects, is at least twenty dollars Id 

10. An ezecator may appeal from such allowance, and contest such olaimj 

if the testator himself, if living, could have done so Id 

1 1 . Whether, as the foundation to dismiss such appeal, the fact that an 
appellant in such case has parted with his interest in the estate, may 
be shown by affidavit or other evidence outside the record. — 
Query Id 

12. A and B were children and the only heirs*at law of S. who died in- 
testate. B then gave A a deed of conveyance granting to him alt 
his interest in the estate of 8 and at the same time received from 
A a bond reciting such conveyance, and conditioned that A would, 
within one year after the estate should be settled, pay to B whatev er 
his interest so conveyed should amount to, and A. afterwards pro- 
cured the allowance of a claim against the estate in his own favor. 
Heldy that the conveyance and bond must be construed as one in- 
strument, and that B had not so parted with his interest in the es 
tate as to prevent him or his executor from appealing from such al- 
lowance and contesting the claim Id 

13* To entitle one to an appeal, under g 3631, C. Zr., from a decree of 
the^Probate Court, it must appear in the reasons signed and filed, 
that the party is ^^ aggrieved** by such decree. — Labar, estate of^ 250 

14. A was an heir-at law and legatee of B., deceased. B'b will made a 

bequest of $10 to A. The final accounting of the executor showed 
nearly three thousfind dollars remaining in his hands — being largely in 
excess of all specific legacies. The decree for distribution directed the 
payment of A*s legacy. A appealed to the Circuit Court, alleging, 
among others, as reasons, improper allowance by the Probate Judge, 
of claims of the executor, and want of notice and insufficient notice 
of final accounting. Hcldy that appellant had not shown himself 
** aggrieved," and that the appeal should be dismissed Id 

15. Where a party against whom a judgment has been rendered in Jus- 
tice's Court, dulj made and filed with the Justice his affidavit and 
bond with sureties for an appeal therefrom, within five days thereaf- 
ter and paid the costs taxed against him in the judgment; Held^ tha^ 
the appeal was so far perfected as to transfer the cause to the Cir 
cuit Court and oust the jurisdiction of the Justice over the judgment, 
notwithstanding^the fee of one dollar for making the return had not 
been paid to the Justice. — WiUy vs, Foster, 257 

16. The Justice may waive the payment of his fee, and if he make retam, 

the question of payment cannot be raised to affeot thtf appeal* It is 
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notajan'idictionalfactor question, and the jarisdtction of the Gir- 
cnit Coart do€S not depend on the will of the Jastice in respect to it, 
and where he waives its payment and afterwards refuses to receiTe it 
or to make return, the Court on motiom and on a showing of these 

tactr, ordered a return to be made by the Justice Id 

It. Waere an appeal was attempted to be taken from the judgment of a 
Justice of the Peace, and it appeared on inspection of the return 
that the Jurat to the affidavit was not signed, Heldf on motion, that 
the appeal shonl be dismissed. Hetd, also, on application for an or. 
der for appeal in such case, that the same should be allowed in pur. 
snance witii the provisions of g 3842, C L.^Lumbard v». Zimmer 
man 313 

18. Motion to allow an appeal from Justice's Court, after &ye days from 
rendition of judgment, will be denied unless it appear that the party 
applying for the order was prevented from taking his appeal sooner, 
by circumstances not under his controL-— Jfc Gonegal V9 SmitJu 80 
See Affidavit, 4. 

ASSESSMENT. 

1. In the year 1866, supervisors had no authority to assess National 
bank shares. — Davis or. Kalamazoo 16 

2. Property cannot be assessed after the review day... • Id 

3. A supervisor is not, in the ordinary acceptation of the word, the 

agent of the Township, and the Township is not liable for his errors in 
judgment Id 

4. If a supervisor, acting without jurisdiction, causes the money of the 

tax payer to be placed in the treasury of the Township the Town- 
ship is liable Id 

6. A supervisor, in assessing property, acts in a judicial character.— 
Therefore, where a tax, or, rather, the object for which the tax is as- 
sessed is legal, and where the assessor has jurisdiction over the per^ 
son and property of the tax-payer, and assesses property exempt^ by 
law from taxation, such assessment must be taken as an overvalua- 
tion, and must be considered valid, until set aside, in a direct pro- 
ceeding for that purpose t . Id 

6* The same notice of assessment by the Court, should be given as is 
required for assessment by the Clerk. — Ftnte et, oLyVS, Hart and 
Monroe 50 

7. The assessment by the Clerk may as well be made out of term as in 
term, if the case is in a condition to be noticed Id 

8 The Clerk can not assess the damages for a breach of the cove- 
nants of a warranty deed, — Cotter vs. Brickell 242 

Sec JiTOOianrT— IiTDOBsBB. 
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ASSIGNMENT. 

1. When a third person, an Attomeyi intmsted in preserring the prop 
erty for the benefit of his clients, intervenes and deposits money to 
secure the payment of the judgment, bat with the nnderstanding that 
the judgment shall be enforced for his benefit, and [the defendants 
make no effort to pay the execution, but trost to the interpostion of 
others, and pay or secure nothing, Held, That it be treated as an 
equitable assignment of the execution and judgment for the benefit 
of the intervening party, and that the plaintiff assign to the party so 
depositing,[or in case that he fail to do so, that the execution be en • 
forced, and sale made for his benefit — Barse vs, Ernst ei. al,», 335 

See CONTBAOT. 

ATTACHMENT. 

1. A writ of attachment contains a summons ; if personally served where 
summons could be served, will give the Court jurisdiction over the 
person, though the writ be void as an attachment — McLelhm vf » 
McDonald 24 

3. A copy of affidavit annexed to writ of attachment is not required to 
- be served with the writ Endorsement of writ by plaintiff's attorney 
may be made after motion to quash. A command, in the writ to 
** summon defendant, if to be found in this State" does not vitiate 
the writ, if served in the proper county. — Cicero and Janes, vs. 
Bates 25 

3. A writ of attachment is not, in contemplation of law, to be consid- 
ered as returned, until the *' return day" thereof, notwithstanding its 
actual return before that time ^-^Scudder vs, * Wilcox and Tork» 35 

4. Though it is the duty of the officer to retain possession of the writ, 
until the *^ return day" yet if he return it, not served sooner, and the 
plaintiff within thirty days after the " return day," give notice by ad- 
vertisement, as prescribed by § 4759, <7. 1/., judgment will not be set 
aside— > all other proceedings being regular — on the ground of such 
premature return Id 

5. When the Sheriff levies a writ of attachment upon property, but is 
unable to find the defendant, he has till the 'S-etum day" to enable 
him to make personal service of the writ; and an actual return be- 
fore that day is premature. — Paddock vs. Smith 114 

6. If however he return the writ " not personally served'' before the 
" return day,'' and the plaintiff within thirty days after the "return 
day" give notice by advertisement as provided by g 4759 C, Z., and 
subsequently file his declaration in the [case, after making proof of 



tfH VKtaoL 10 fMLsn vucmob. 



sQch pnblicAtion, the writ will not be quashed or dismicwed nor the 
sttbeeqaent proceediogs set aside in consequence of inch prematnre 
return, nor (onder § 4759, C X ,) by reason of a defective jurat to 
to the affidavit uf publication, when it is satisfactorily explained at 
the time the motion is heard, so that it may be corrected. ... Id 

7. Property that has been attached and which is exempt from execution 

cannot be released from such attachment, upon motion made in thia 
Court- CboA vs. Hitt 263 

8. A Circuit Court Commissioner has no authority to make an order ci- 
i\ng a party to appear before a Cirouit Jndice or Circuit Court, on an 
app ication to dissolve an attachment ; and such application and ci- 
tation do not operate as a stay of proceedings — Agtn and Loueks 

vs. Smith 310 

See Affidavit, 5 — Amendmbnt, 3. 

ATTORNEY. 

See AssiONMBKT — Costs. 



BANKRUPTCY. 

1. Section 21 of the . bankrupt law entitles a person who has been de- 
clared a* bankrupt to be relieved from defending suits for debts prova. 
b^e in bankruptcy pending the question of his discharge. — Dela- 
tergue ot. Farrand 90 

2. Application for stay of proceedings against him for the recovery of 

such a debt should be granted by the court in which such suit it be- 
ing prosecuted Id 

3 The principal defendant, within four months afWr the service of the 
writ 6f garnishment, was declared a bankrupt on his own petitions— 
Held, that the appointment of an assignee should be presumed 
Held^ also, that such hankruptcy dissolved the power of garnishment. 
-^ Janes ei al. vs. Beaeh 1^4 

4. A bankrupt discharge wi'l not be a bar to a suit upon a claim, when 
a creditor s name has been omitted from the schedule of creditors 
and the list given to the messenger, where the creditor had no 
knowledge of the bankrupt proceedings, and it is not necessary that 
the omission should be shown to be fraudulent or intentional- EtU 
vs. Bobbins '. 305 

BASTARDY. 
1. A {HKweoation for bMtardy, ander tke Statote, is not « crimiakl pro- 
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ceediDg. — People vs. Caniine 140 

2. A preponderance of evidence in such a case, is all that is requisite in 
order to convict Id 

BILL IN EQUITY TO QUIET TITLE. 

1. A bill in Chancery, under the Statute to quit title, ahould set forth 

what the adverse title is that it seeks to have released. The cloud 
should be made apparent and so pointed out that the Court can see 
the necessity of its interposition. The mere statement that the de- 
fendant '^ sets up'' an adverse claim or title is not enough. — Button 
vs. Miichellt et al 295 

2. This Court will not interfere to restrain the commencement of a suit 

at law to try the title, unless something is made apparent that re- 
quires the aid of the Court, ^nd that which a jury could not deter- 
mine. The suit at law is the proper remedy and if about to 
bring it, the party is not to be stopped. His delay would be a better 
cause for asking the aid of Chancery Id 

3. A doubtful construction of the granting clause in a will or deed does 
not constitute a clond requiring the aid of this Court to dispel. Id 

BOARD OF SUPERVISORS. 
See Animam — Drain CoMMissioNERa 

BOARD OF REGTSTR ATION. 

1. Boards of Registration, in the discharge of their official duties, act 
judicially, and are not to be held liable in an action for damages, for 
error of judgment — Walker vs. Broclcway and Starh 67 

BONA FIDES. 

1. Where a person is induced, through fraud, to sign an entirely differ 
ent instrument from what he intended, such an instrument is to be 
treated as a forged instrument, and as creating no liability upon the 
signer. — Longwell vs. Day • • • • 286 

2. If A. sign a bond undertaking to discharge certain duties, or in case 

of default, to pay a certain sum of money, and subsequently so 
much of the paper as contains the conditions on which the money 
to be paid is detached, without the knowledge or consent of the 
obligor^ 80 as to make his undertaking to pay money to appear to be 
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absolute, this is sach aa alteration as amoants to a forgery, and no 
reco7er7 can be had upon sach undertaking even bj a bona fide 

holder. Id 

See Deed. 

BOOMS. 

1. A log boom in a navigable river is not, per se, a naisance, bat may be 
boilt and maintained — Canfield vs. Brig Erie 105 

2. Masters of vessels and the managers of booms mast each leave 
to the other all the space which the ncessities of the case require. Id 

3. The Circuit Court has jurisdiction in cases against vessels to recover 

damages for the breaking of booms and the consequent escape and 
loss of logs Id 

BRIDGES. 

1. Where an injury is done to a public bridge, not within the limits of 
any designated highway district, an action for such injury should be 
brought in the name of the Highway Commissioners — otherwise if 
the injury or interruption had occurred to the land upon which a 
highway runs. In such case an action for private damages can only 
be maintained by the owner of the fee, or by persons sustaining a 
particular injury; and the only remedy the public has in case of 
such interruption, is by indictment, summary abatement or penalty. 
— Highway Commissioners vs. Township of Manlius IK 

2 The StAte Legislature has full power to authorize the construction of 
a bridge over a navigable stream : and when such bridge is built ns 
required by the Act, no one has a right to complain of it on the 
ground of mere inconvenience; and the exercise of this power cannot 
be questioned except by a paramount law of Congress. The ordi- 
dinance of 1787 does not affect the question. . . / Id 

3. Persons running boats upon a navi^nble river, ovor which a hrid.i^e is 
built in pursuance of law, are re<pona'oIo lor injuries done to the 
bridge through their negligence ot rlu^ m!um2;ement oJ Kuch boitn . 
and the time for a party to exercise care and skill id bufore he pats 
himself in the very road of casua^t v Jd 

BURGLARY. 

I. The words '* adjoinining to or occupied with a dwelling house," as 
used in § 5756, C. L , have a legal signification different from the lit* 
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eral constraction or popular understanding of that language. —P^opZ^ 

V8. Mc Gra. 27 

2. The language referred to in that connection, is designed to bring the 
case within the common law definition of burglary, viz: out-houses 
within the cartilage — adjoining to the dwelling and occupied as part 
thereof. Td 

CAPIAS. 

1. As the true cause of action is required to be stated in the atfidavit to 
hold to bail on a cajnas^ the ac etiarn is only a formal part of the 
writ. — Ortman vs. Dustin 101 

2. A capias returnable out of term is irregular, and will not be 
amended Id 

3. If a capias in a case not arising upon contract, is executed before an 

order is indorsed fixing the sum in which the defendant may be let 
to bail, it will be set aside Id 

CATTLE. 
See Animals. 

CERTIORARI. 

1. A sues B in the Circuit Court, and also sues out garnishee process 
therein, and garnishees C. Subsequently thereto, but prior to the 
hearing of tho garnishoe suit, C sues B injustice's <'(nirt. and de- 
clares against him in assumpsit. 1> pleads tho " geiinnil is^^ue," and 
;rives notice of set oil'. C proves his claim and B proves his set o(T' 
to a larg*!r amount, and claims judgment for the baUancp. C there- 
upon gives in ovidcnoe the ppudency of the gHrnsihee suit against 
him as a Imr to lis claim, and insists no judgmoi^t should be ron 
uerrcl against him for the exces: , The Justice jrHXP ju.i»»mf'nt in \\i- 
vor of 1^ for the iho balance of his set-off. C tliereupoji sues out a 
writ of artittrari to remove the cnufc to the Circuit Court Held, 
that there was no error, and that the judgment should be affirmed. — 

Winter rs, Krichhaunu 1 1 !) 

2, A writ of certiorari made returnable on a day other than as pre- 

scribed ly C. Cy Rule 13, may be amended by the Clerk, or under his 
direction, at any time before service ; and if not so amended such 
nmendment m(iy be made by the Court, after motion to quash the 
writ for irregularity. — Dyer vs. Monieith 170 



CHANCERY JUltlSDICTION. 

I. The Circuil Court in Ch.intvry will n"t exen-ise joritdiction in thotP 
cosea ill which un adequate remedr cxislti in the ProbaLe Coart - 

Ho/brook tLalr^. Campiiu. 304 

CHANCERY PRACTICE. 

Sre liBliiT CntnT CoanrssniSKMS. 

ClIAIUiK, 
CITY CHARTKIi 



COMMISSION KRS. 

Se: HioBM>r Coxmi^sioxkrs— Cihul-it Court Coumi 
Dkaik Co¥Hirsio.vem — Pbobat-k Commissioner!). 



UOllilON CAIiKIEHS. 



Ccm plaint was made charging C. with ntfie anil S , a female, with aid- 
ing in the commission of the EBine. Held, Ihut bj virtue of para- 
i:raph 6005 of the 0, L., the distinction )>ctween an acceuory before 
ilefac', and a principal, and between priDcipals in the tirst and aec- 
oad degree, in coEes of felonv, i<i uhro^ralfd llelil further, that as 
Jj, could not eomrail the principal offiince, if guillj at all, it most be 
fcr the diaiinci eubatantire offence of " aiding and abetting" in the 
cinimission of aupc. ThcrpforP, respondent .S. ioould have been 
i:oniplained of, and examined sepftrnte and opart from the respond' 
eat C— People tl. f^lration 33 
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CLOUD UPON TITLE. 

See Bus in Ki^inv. 

CIRCUIT COURT COMMISSIONERS. 

See Att A c h m en t - I ) i c r e k — J u r isd icti o x 

CONTINUANCE. 

1. Millmore hud suits pending in difierent courts, on call about the same 

time. His presence at both places appeared necessary. On motion, 
held that the cause last noticed for trial should be continued.-^ i^V' 
nnn vs. Millmore et al 172 

2. A defendant brought into court to answer to an information has a right 
to compulsory process for witnesses, and to a reasonable time for its 
service and return, after the filing of such information. — People vn 
Vandcrpool 73 

CONSTITUTIONAL LAW. 

See JuRT. 

CONTRACT. 

1* Whether to establish the illegality of a sale of spirituous or intoxica 
ting liquors, it is necessary to show it is not within the exceptions of 
the statute, quere. — Brand va, Steckeri 6Y 

2. The question of the validity of a contract is to be tested by the laws 
of the place where it is made, unlessit is to be performed at another, 
in which case it is governed by the law of the latter place. Ik 

X A contract cannot, by assignment, be divided so as to give separate 
liens or cp.uses of action. — Marshall vs. Trustees First Presbyterian 
Church of Port Huron 248 

4. An assignment, *^ For a valuable consideration to me paid by Ed- 
mund Fitzgerald, I hereby assign the above contract, and all pay- 
mentd and claims due thereon, to him, his heirs and assigns" — is an 
assignment of the whole contract, and the assignor cannot in his 
own name enforce a lien for any balance afterwards becoming due, 
at least until afler reassignment ^« Id 

o, A contract with A., B, and C, described to be *' trustees," but who 
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promise and s'l^n without the additionof *' trustees," &c.. is a per- 
sonal contract, and does not croatoa lien upon the property of the 

society of wliich thty iii'C tri:.^»0'^s but is pergonal only Id 

See Capias. 

Ct)Ns[DE:}ATION. 

The lecitais in a deed, as to t o payment of a consideration, are evi- 
dence as between j-arties and privies to ihe de^d, but not as between 
strancr^rs to it, whon* the party introdnctnL'' th^i dood. deriving all the 
lille which he has, from the f»ri'.r rcjistralion of tuch deed, claims to 
b'j a bona JiJc purcliustr. Such reciials are mere admissions, and 
are not to be received as evidence against those who are not privies 
to the instruments containinjr them. — Harrison rs S/ioiwells.. 53 



COriPOllATlON. 

1. The statute, ^ 46 il^ C. A., providing that ''in actions by, or against 
any corporation, created by, or under any law of this State, it shall 
not be necessary to recito the act, or acts of incorporation," l^c. 
'• but the same may be plendcd by reciting the title of such act, and 
the date of its approval," has not been regarded as superseding the 
mode of declaring, permitted befoi-e that statute was passed. — Ladd 
vs. M. JFJ. Church of E. Saginaw. 4T 

2 A corporation may be declared against by the name by which it is 
known, without alleging it to be chartered or incorporated, if the de- 
scription impliedly amounts to an allogation that the defendant is a 
ct)rporate body Id 

Src Mrx:CirAL Ct)M'i>KATI'NS. 

CollPUS DELICTI. 

1. The corpus delicti must be established by clear and unequivocal proof, 
and this must be done by direct evidence when it can be made ; or 
when direct evidence cannot be made, then by circumstances of 
equal power. — People rs. Vanderpool 264 

COSTS. 

1. Notice of the taxation of costs, must be served on the attorney, in- 
stead of the party. — Green and Mclntyre vs. Kinney 41 

2. Plaintiff is entitled to costs, if successful inactions of trespass on the 
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case, for depositing earth on land covered with water. — Hoytvs. 
Carkin and Kimball 44 

3. Where garnishee proceedings are discontinued by the filing of a 
bond in pursuance of the provisions of Act 175, Sess. L. 1867, p. 
228, the plaintiff is not entitled to tax as costs an attorney fee in 
such proceedings. — Lovell vs, Bartholomew et.al 117 

4. To entitle a plaintiff to costs in the Circuit Court, it must appear that 
the action was not cognizable before a Justice of the Peace, or that 
his claim as established at the trial, exceeded $200, unless reduced 
by set off. — Baldy ts. Smith 15G 

5. In Sixteenth Circuit, ten dollars attorney fee is allowed for resisting 

motion for new trial when the motion is overruled 141 

6. Double costs J jinder OUT statutes mean common costs and one-half 

added thereto. — Robeson and Warford vs Bingham et. al... 208 

7. When, under § 3736, 2 Comp, Laics^ the plaintiff was entitled to dou- 

ble costs, and the taxing officer had actually doubled the common 
costs, a re taxation was ordered to be made as above, on the same 
basis as specified in g 5605, 2 Comp. Laws Id 

8. Counsel for the respective parties stipulated, at the time of the infor- 
mal call of the calendar, that their case should not be tried before a 
certain day named. Some of the witnesses for the prevailing party 
remained in attendance upon court until the trial. Held^ that such 
prevailing party was entitled to recover fees for all the time such 
witnesses were in attendance at Court — Sherman vs. Davis,. . 223 

9. «A. defendant appealed from a Justice's Court and succeeded in the 

Circuit Held, that he has a right to tax as part of his costs, both 
the amount paid the Justice on the appeal ^and those costs he would 
have recovered had he succeeded in the Court below. — Faust vs. La 

throp 303 

See JiTDOMKN'T — Term Feks. 



COUNSEL, ADVICE OF— 

CMILAHXAL LAW— KVIDEXC^K. 

1. In a pro.soctition tor iirirdor. I; vlfvMivfs upon tho Pe()|)le to ostal'H-li 

not only the? tact ot* the killin^r, J)iU llr«f sii«jli UilHn;; was malioious. — 
People vs. Vamlcrpoof 2»)4 

2. The definition of mardor, under our .'M*:it»\ ivmaiiis the s.uni» as at 
common law.. • Id 

3. The corpus delicti must be established by clonr and unequivcal proof. 
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and this must be done by direct evidence when it can be made ; or, 
when direct evidence cannot be made, then by circumstances of 
equal power Id 

4. If circumstantial evidence satisfies the mind, then it is equal to 

positive evidence, because it produces the same effect I<i 

5. To warrant a verdict of guilty, the jury must find that the theory of 

the guilt of the prisoner flows naturally from the facts proved, and 
from all of the facts, and must be consUtent with all sxtch facts ^ and 
utterly inconsistent with any other theory . .' Id 

0. To render any fact or circumstance alleged by the prosecution, or. 
attempted to be proven, of any value in establishing the guilt of the 
defendant, such fact or circumstance must not only be proven be 
yond all reasonable doubt, but it must be such a fAct as is consistent 
with the guilt of the defendant and inconsistent with his inno- 
cence Id 

7. If the light drawn from any given fact, taken in connection with all 
the facts upon which it has a bearing, contributes no more to sustain 
the theory of guilt than of innocence such fact should be rejected. ' Id 

8. So uncertain and unsatisfactory are our conclusions drawn from 
moral phenomena, that in matters of great importance, especially 
such as involve the life or liberty of the citizen, we should only give 
effect to such conclusions as are corroborative of other facts and cir- 
cumstances Id 

9. The rule to be applied in weighing testimony, discussed. Also^ the 

weight to be given to the statement of the accused Id 

10. The reasonable operation of evidence of the previous good character 

of the accused, is to create a presumption that the party was not 
likely to have committed the act imputed to him ; aud inasmuch as 
it is the duty of the jury to find beyond a reasonable doubt, the guilt 
of the respondent before they should convict, it is immaterial 
whether such doubt is induce^ by want of testimony, or by tne intro- 
duction uf any evidence, whether of good character or any other 
fact or facts which the Court permits to go to the jury Id 

11. Reasonable certainty of the respondent's guilt, is what the law re- 

quires to justify a conviction — that degree of certainty upon which 
the jury would return to act in their own grave and important con- 
cerns Id 

See OOMPLAIKT. 

DAMAGES. 
See Negugekce — Lakd Contract* 
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DEED. 

See C0NSlDEBA.Tt0K. 

DECREE. 

1. An inlerlocat ■ 'jree referriog it to a Circait Court Gommiasioner, 
to take an at. * . between the parties, and directing the basis of 
the accounting is final, so tar as it fixes sued basis. — Wise vs. 
Gale 139 

?. It is not error for the Commissioner to 07errule an offer of testimony 
tending to change or modify that basis ' Id 

3. The Court will not recommit the Commissioner s report except for 

manifest error, nor investigate the proofs taken on the reference, with 
a view of ascertaining if it would arrive at the same, or a different 
conclusion from the Commissioner Id 

4. Being free from error, the Commissioner's report is to be treated as 

a special verdict or finding by the Court Id 

5 Overruling the exceptions is equivalent to a confirmation of the re- 
port M 

6 Interlocutory decree coiitrols the basis of the report and the final de- 
cree, and, upon review, is to be treated so far, as u part of the final 
decree Id 

7. Notice for further directions is necessary to obtaining final decree. Id 

8. Error in a decree can not be notice on a motion to set aside a fore- 
closure sale. — Goodwin vs. Burns 228 

n. A notice dated and first published December 12, 1867, for sale uffder 
decree January 18, 1868, is not sufficient, according to the common 
practice of the Court Id 

10. The land having been '* struck off" to a bidder, and the bidder and 
Commissioner having separated without any notice that the sa'e 
would be reopened at a subsequent hour on any contingency, the nor 
tice of sale was spent, and a postponement for a week, on such bid- 
der refusing to pay, by inserting notice of such postponement in the 
newspaper in which the original notice was published — irregular. Id 

U. But objection for such irregular notice will be waived if not made 

promptly after tl e irregularity is known Id 

See Monox. 

DECLARATION. 

See Default, 6 — Corporatiok. 
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DEFAULT. 

1. Default for want of plea entered without entry of defendant's appear- 
ance Irregularity may be cared by entry of appearance nunc pro 
tunCj there being no defence, — Myers vs, Vilhurn 21 

2. Default will not be set aside to enable a defendant to set up an nncon- 
Rcionable deknce,— Shaw €«. Kinney 21 

•^. Time to plead will nut run whi'e an irrcrntar default stands against 
the dt^fendan^ — Gillett vs. Ami r 22 

4 Default for want of disclosure may be entered against a garnishee, on 
his failure to appear to a citation to answer special interrogations on 
exception to disclosure. — Myers vs. Vilburn 23 

5. Couri, was in ses^sion from July 8th to 10th, and then adjourned until 
July 2r>th. Default entered July 8th — made absolute, July 14th-- 
Judfijmenr, July 26ih — motion to set aside default -July 28th Held. 
df*fault irre;^ular -Kelley vs Final and Carlisle 38 

r>. Service of declaration and notice of rule to plead is sufficient to put 
a defendant on inquiry in respect to irregularities appearing on the 
face of the record; and he should apply without delay on learning 
that judgment has been rendered to set it aside —First Cong, Soc. of 
E. Rtginaw vs. %ha%o et. aL 96 

7 A subsequent request for time and promise to pay is a waiver of ob- 
jections for the irregulariiy Id 

H, A mistake in the name of the plaintiff after such waiver may be cor- 
rected Id 

0. Default set aside on ground of forgetfulness of attorney. - GUleii vs. 

Ami 201 

Sfe J u DOM EXT — Inquest. 



DEPOSITION. 

The omission of the witness to state, in answer to cross-interrogato- 
ries particulars of transactions which appear to have transpired un- 
der his observation will not be cause for suppressing his deposition, 
where he states that he is unable to give the information sought — 
Rlrhanhon vs. Talbot 212 

i. *^ bore thrt direct interrogatory inquired who were the officers of a 
))ank in 1863, and the witness stated their names; and he was re- 
Miiested, in a cross-interrogatory, to state who were the officers of 
that bank in 1863, and since, and he answered only by referring to 
his answer to the direct interrogatory— held not sufficient Id 

^. On a motion before trial to suppress a deposition on the ground that 
the cross interrogatories are not fully answered, the Court will not 
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inquire into the materiality of the unanswered interrogatorj. . . Id 

DISCONTINUANCE. 

1. Plaintiff maj discontinue suit by common order, on payment ol 
costs. Discontinance takes effect on entry and service of common 
order, subject to condition subsequent, that the plaintiff pay the 
costs when they are afterwards taxed — Slocomb vs. Thatcher.. 48 

DISTKAINIXG BEASTS. 
See Animals. 

DIVORCE. 

See Motion. 

ELECTOR. 

1. A person having one eighth Indian blood, one-fourth, or three- 

eighths African, and the rest White, was not, in Michigan, an elec- 
tor, and entitled to vote, until the adoption of the 15th ilmendment 
to the Federal Constitution.— Walker vs. Brockway anjL Stark. 57 

2. The Constitutional provision entitling *■ civilized male inhabitants of 

Indian descent" to vote, means that no person shall be deprived of 
the privilege of voting, because of his being of Indian descent; and 
was not intended to make Indian blood of greater avail, as a qualifi- 
cation for voting than White, when mixed with African Id 

EVIDENCE. 

1. -Cumulative evidence is such as tends to prove the same fact which 

was before attempted to be proved. Evidence offered not of the 
the same fact, but of a different fact with the same logical bearing, 
held not to be cumulative. — People vs. Vanderpool. 167 

2. It is further or additional evidence of a fact as to which evidence was 

given by a party asking a new trial, on the former trial. — Bennett vs 

Parker 227 

See Consideration- -Bastardy— Criminal Law. 

EJECTMENT. 
See Tax Titlk. 
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EXAMINATION. 

1. It is not essential, as a matter aiTectiDg^the jurisdiction of the Court, 
that it should appear affirmatively that the respondent has had or 
wai7ed an examination — People vs. Cunningham 213 



execution: 

I. The Court may perpetually sta} J'='xecution as against a homestead 
because it is such. — Woodward et, al vs. Tdl 210 

FALSE PRETENCES. 

1- An information for obtainingymoneybyjfalse pretences should set 
forth the transaction so as to show how the making of the alleged 
false representation operated as a fraud to induce the payment — 
People V8 Sumner 214 

2. But on a motion in arrest of judgment, the objection is not availale 
if the offence is charged in the language of the statute Id 

3. It is no less a false pretense, within the stalutejthat the party im - 

posed upon might, by common prudence, have avoided the imposi- 
t on. -People vs. Pray 69 

FEES. 

1. If return is made by a justice, to an appeal it is conclusive evidence 
of the payment of the costs and fees, required to be paid to the jus- 
tice in order to appeal.- -Armstrong vs. Fry 23 

2. A party to a suit, who recovers a judgment, is entitled to witness fees, 
when his attendance at Court is necessary as a witness. — Brown and 

Brovming vs, Hollister 26 

See Appeal— Costs. 

FORGERY. 

1. Forgery may be committed by deceitfully and fraudulently obtaining 
the signature of a party to an instrument of which he has no knowl 

edge or intention of signing. — Clay vs, Schwab 168 

See Promissory Notes — Bona Fide.s. 

FRAUD. 

See BovA Fidss. 
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GARNISHEE. 

1. If DO issue is claimed bj a garnishee, after filing disclosure, the case 

is to be heard, ex parte. — Booth vs Moyhr 45 

2. If a creditor of a debtor pnrnisheo before a Justice, bring an action 
for the same debt, pnndin«r the rrftrnisho^ «nit, and the trial takes 
place after judgment aj^ninst the principal (l"htor under general is- 
sue, the garnishee will not be permitted to defeat a recovery of any 
surplus over and above the amount necessary to satisfy such judg- 
ment. — Ostram vs. Mc Queen ^ 91 

3* The pendency of the garnishee proceedings at the commencement of 
the suit can only be available, if at all, by plea in abatement. . . Id 

See BAXKRUPrcY, 3 — Dekiult, 4 — Costs. 



I 



HIGHWAYS. 



See Streets. 



HOMESTEAD. 



L When a lot in a village has been adopted as a homestead, it will not 
cease to be such by the owner temporarily vacating it in conscquenqe 
of his house being destroyed by fire, nor though the dwelling house 
erected afterwards may include an apartment to be occupied as a 
store. — Woodward ei. al. vs. Till 210 



INDIAN. 

See Elector. 

INDORSER. 

1. A person who writes his name on the back of a negotiable pi'omis- 

sory note, without consideration, before the same is delivered to the 
payee, is not to be held as a joint maker —Barhliead vs. Williams 
et. at. 38 

2. One holding the position of a principal in a written contract, cannot 
change his legal status or liability by endorsing and signing a guar- 
ADtee of the wta^.^SilUker 99. FairfieU J23 
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INFORMATION. 

1. The direction in § 2, S. L. ISyj^ p. 392, to the prosecuting attorney 

to endorse on the information the names of witnesses known to him 
at the time of filing the same, is for the benefit of the defendant, 
and therefore mandatory.— Picop/tf vs. Lilly 239 

2. Such endrrsement is no part of the body of the information, and may 
be waived by tho defendant. Id 

X W'lwrv II.) mimes are endorsed, the defendant may move to have it 
dntH' hii'.iie pleadini]; Id 

1. Where witnesses names are endorsed, it will bo presumed the prose- 
ruling attorney has done his duty Id 

.'). Should the prosecuting attorney call a witness whose name is not on 
the information, during the trial, the defendant may object to his be- 
ing sworn ; but this objection is adressed to the discretion of the 
Court *. Id 

6. Where the witness called, t^ified before the examining magistrate, 

and the defendant did not claim he had omitted to make thatprepa- 
tion for trial which he would have done had his name been endorsed, 
the object! 3n was denied. Id 

7. The prosecuting attorney, with leave of the Court, may endorse their 

names on the information at any time Id 

See Amkndment — False Pretences — Pkrjuby. 



INSANITY. 

Ste MUBDEH. 

INQUEST. 

1. Inquest under Rule 9.^, is based ou default aud an implied want of 
defence. It may be set aside like a default* on a seasonable appli- 
cation, and showing of merits. — Bliss and Janes vs. Finlater eU 
al 40 

INSURANCE. 

1. Z procured a policy of insurance for $500, and caused to be inserted 
a claus,c that in case of a loss it should be paid to F. It provided 
also that if any change takes place in the title, or possession of the 
property, whether by sale,lea3e, legal process judicial decree,or volan. 
tary transfer, without the assent of the Company,' the polioj to be void* 
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Afterwards, before loss, Z sold and convejed an undivided half inte 
rest in the property to B. Heldy it [rendered the policy void 
'-'McEwen r». The Western Insurance Co 118 

Il^JUNCTION. 

See Affidavit. 

IRREGULARITIES. 

1 See JuDouE.NT, 1 — Dec r ee, 11 . ^ 

JOINT CONTRACTORS OR OBLIGORS. 

1. A note payable to order, indorsed in blank. like a note payable to 
bearer, gpes by delivery ; and possession proves property in both 
cases. — Zeller vs. Harris 75 

2. The noD -joinder of joint contractors or obligors, as parties defendant 
must be taken advantage of, if at all, by plea in abaatement. . . Id 

JUDGMENT. 

1. A motion to vacate a judgment for irregularity, may be made at any 
time within one year, the'movernot being guilty of laches — Chrecn 
and Mclntyre vs Kindy , . 41 

2. Where judgment by default, for not declaring, goes against a plaintiff 
in replevin, the defendant has no right to have his damages assessed 
without first giving notice thereof to plaintiff. I^ 

3. Whether in case the Sheriff returns the property replevied, to the de 

fendant, on account of the failure of the plaintiff to execute the 
proper bond, the defendant would be entitled to judgment for any- 
thing but costs, qnere — the quwiion not being directly before the 
Court Id 

4. If a plaintiff die, between the trial by the Court, and judgment, and 
the judgment is entered of the actual date when rendered, it is not 
void. Suit by the personal representatives of thd deceased plaintiff 
may be brought on it, and it will be held as conclusive as though it 
had been entered, nunc pro iunCj as of the date of the trial. — Web- 
ber vs, Stanton 97 

6. Where judgment is rendered upon two instruments, bearing different 
rates of interest, the journal entry should show the amount due and 
the rate of interest upon each. — Snotohill r*. Case 133 
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JURISDICTION. 

1. The State Courts have no jurisdiction to try and determine cases in- 
vohing the validity of Patent Rights, — Day vs, Kellogg et al.. 173 

2. The locus in quo of a personal tort docs not oust the jurisdiction 
where the court has obtained the control over the parties. But 
where the parties are non*residentJ of the United States, at the time 
the tort was committed and the the trespass was committed abroad, 
our courts will entertain jurisdiction only as a matter of comity, not 
of right. — Miller v«. G, W, Railway Co 177 

3. As a question of public policy, and in view of the clearly defined ju 
risdictions of neighboring States and countries, the remedy of the 
plaintiff in actions of torts should be admin istered, when service can 
be had on the defendant, by the courts of the locality where such 
torts were committed. Quere^ Whether the same doctrine should 
not be applied to other actions '. Id 

See Appeal, 15, 16 — Attachment, 8 — Boons— Jukt. — REPiBTiy, 
4-— Public ATioN. 

JURORS. 

1. A person is not qualified to sit as a juror, in the Circuit Court, unless 
his name appear on the assessment roll for the same year. The pro- 
vision of the statute is inexorable and cannot, in a criminal case, be 
ignored by the people or waived by the defendant. — People vs. Van^ 
derpool 167 

JURY. 

1. A person accused of crime must be tried by jury. Even his consent 
to waive a jury would be a nullity. — Brimingstool and Bullock w. 
People 260 

JUSTICE OF THE PEACE. 

1. *' J. P." is the abbreviation commonly used in the English language 
for Justice of the Peace and is a sufficient designation of the official 
character of that officer — .Mclniyre vs. Kindy, 41 

2. If a Justice charge a jury erroneously, the error cannot be taken ad. 

vantage of by appeal. — Ostram vs. Mc Queen. 91 

3 . When a Justice of the Peace adjourns a case before him after the 
first adjournment, on the application of the plaintiff, without c&ase 
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shown, the defendant not being present or consenting thereto, the 
Justice thereby loses jarisdicti on, as the case is thereby discontinued 
and all further proceedings had therein are coram nonjudice^ and a 
judgment rendered thereafter being utterly void can be impeached iil 

any collateral suitor proceeding. — Cbnradvs. Bitroff, 204 

See Appeal — Jurt. 

LACHES. 

See Decree. 11 — Default. 

r 

LAND CONTRACT. 

4 

1. In an action at law by ihe vendor, to recover damages for the breach 

of a contract for the saie of land, the measure of damages is not the 
full contract pricCf but the difference* between that price and th® 
price for which the land could have been sold at the time of the 
breach.— Jo^n^on vs. Atlas Mining Co 206 

2. When the defendant gave no evidence at the trial tending to show 
the value of the land at the time of the breach, nor offered any objec- 
tion to the measure of damages as claimed by the plaintiffs, the 
granting of a new trial will be conditioned upon paying the costs of 

the former trial, together with the costs of the motion Id 

See New Trial. 

LIQUORS. 

See CoNT.<ACT 

MALICE. 

1. Malice mny l)p said to be the npirit desiring hurm or misfortune to 

another, without ju8t caase.- People vs. Vanderpool 264 

See McHDK's H-^Crimikal Law, 2. 

MARRIAGE. 

I. In a criminal attion f(.T adultery, it is incumbent upon e People to 
show • legal marriaiie of one of the alleged guilty parties but it is 
not nocfs^a-y topive pvidence to show that the parties to the mar 
riage possessed the legnl qualifications to enter into the marriage 
contract. — Peojile rs. Taylor 19^ 
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MEANDER LINES. 

1. The small meandered lakes in Michigan belong to, and are a part of 
the section or sub-dirision of land in which they are situated.— J3t/2 

vs. Bovers 61 

2. The meander lines of our inland lakes are not boundary lines. Id 

MEDICAL WORKS. 

See New Trial. 

MECHANIC'S LIEN. 

1. .\n assignee of a mechanic's lien, under ch. 154, C Xr., as amended 
by S. X., of 1869, pp. 219 to 223, cannot, by a petition in his own 
name, enforce the lien given by the statute. — Fitzgerald vs. Trustees 
Isi Presbyterian Church of Port Huron 243 

2. The right of petition to enforce the lien is given to the contractor or 
sub-contractor only Id 

3. The law creates a new remedy, is special in its character, mast be 
strictly construed and as strictly pursued in all respects. Id 

4. The lien is personal to the contractor or sub-contractor, and is not 
assignable Id 

5. The constitutionality of the law in giving special powers to a Judge 
at Chambers is a subject of doubt Id 

MOTION. 

1. Notice of a motion to set aside a decree of divorce, six months after 
the entry of the same, should be served on the comploioanty instead 
of his solicitor. — La Brcuh vs. La Brash 32 

MULTIFARIOUSNESS. 

1. A bill alleging two grounds for divorce — adultery and habitual drunk, 
enness — is not, for that reason, defective for multifariousness. 
— McDonald vs. McDonald . 191 

MUNICIPAL CORPORATIONS. 

1. Municipal Corporations act in a twc-tbld capacity, and exercise two 
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kinds of power ; one jfoverD mental and the other private. In one 
capacity it represents a part, and is an instramentality of the sove* 
reignty of the State, for the local government of the Village ; in the 
other it represents those proprietary interests that appertain to it in 
common with other corporations. In the latter capaoity the corpora 
tion owns property, manages it for profit, employs servants and 
makes contracts ; in the other, it makes laws to promote the general 
welfare and exercises a governing power that is entirely distinct from 
and superior and superior to those privileges which are incident to 
the ownership of property or corporate ir^nchise.^^ Gale vs, Kala- 
mazoo 5 

2. A provision in a Village charter authorizing the President and Trus- 
tees ^^ to construct and regulate markets, the vending of poultry, 
meats, vegetables, fruit and fish,' Ogives authority to act in govern- 
mental and private capacity. Id 

3. Under such a charter, a Village may construct or lease a market, and 
regulate its use at will within the scope of its charter, as to police 
regulations, &c • Id 

4. The power " to regulate markets, dec,,* extends further than to man- 
age its corporate property ; it enables the Council to make rules ob- 
ligatory upon persons not in the employ of the corporatioa, and who 
stand in no other than political relations to it Id 

5. The end for which the power to construct markets is given, is the con- 

venience to the public and more easy enforcement of sanitary and 
other police regulations Id 

6. The governing powers of the Village arc conferred in trust, and can- 
not be delegated, contracted away, nor suspended ; and the exercise^ 
of them cannot be restrained by contract Id 

7' The Council cannot establish market regulations so firmly that the 
same or a subsequent Council could not repeal or modify them Id 

8 The Corporation is not liable for the exercise of its legislative 

power Id 

See Order — Street. 

MURDER 

1. To constitute murder in the first degree, the killing must be deliberate 

and premeditated ; but the length of time before the act when this 
purpose is deliberately formed and the act premeditated is unimpor 
tank It is enough if the purpose is d«*liberately formed and precedes 
and induces the act — People vs. Smith 81 

2. To constitute murder in th«? second depr^e there must be an unlawful 

killing, and a purpose to kill preceding and accompanying the act, 
fcrTsc'l s'lddcnlv, without that dcUbcvallon ;nd preiii^i'.l'Uitlon which 
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diitingaiiih murder in the fir«t decree, but iiotiach ludden provoci- 
lion and itirring of (he pusiiionflas preclude the entire exercise of 
reflson Id 

3* 'I ho deitire and intent tu tnke human life without provocatinii or nc 
ces-iiry isi such h state of mind ils^ th^ iaw denominates malice.. Id 

4. To exempt a (>ers<on from I<»^a1 rpsponsibiltij on the ground of a de« 
raiigf'ment of (be mental facuhies. $iuch derangenif'nt mu?t be 8* ch 
as to prevent iniKlligeni volition in respect to the net with which be 
is charged. He shou'd have tm necrssarv to liabilitv.so much mem- 
ory and power of perception and reflection a8 will enabV him to iden* 
lify Wis Hcquaintancefl, to recofj^nize his relations to them, to tinder 
stand as ordinary minds do the nature and ases of material objects 
around him, and to appreciate the obvious and universal obligation 
to abstain from violence and bloodshed in the peaceable intercourse 
of his neighbors with him Id 

6. The definition of murder, under our statute, remains the same aa at 

common law.— Pcojp/e vs. Vanderpool 261 

See Criminal Law. 

NAME. 

See Defaci^t 

NEW TRIAL. 

1. By statute, " the court in which the trial of any indictment shall be 
had, may, at the same term, or at the next term thereafter, on motion 
in writing, of the defendantgranta new trial for any canse which, by 
law, a new trial may be granted, or when it shall appear to the Goart 
that justice has not been done, and on such terms or conditions as 
the Court shall direct; and a Court cannot, by passins; sentence, a 
proceeding wholly in invitnm, so fur as the respondent is concerned, 
deprive him of his right under this statute, of coming into Court and 
moving for a new trial and presenting and urging his reasons ther® 
for, at any time before the end of the term next succeeding the term 
at which the respondent was convicted. — People vs. Vanderpool. 156 

2 The actual presence of a defendant in Court is not necessary in or- 
der that his motion for a new trial may be entertained Id 

3. A new trial will sometimes be granted on cumulative evidence if such 
evidence will make a doubtful case clear Id 

4» A new trial on the ground of newly discovered evidence, will not be 
granted upon evidence which m&y possibly influence a Court or Jury 
to render a diti'^^rcnt verdict. The true criterion is, would thQ legiti- 
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mate lojiical effect of the iiewly discovered fttct be to rereme the for 
tner verdict. — Berineit vs. Parker 225 

6. Medical works should not be rend to the jurv New trial granted on 
this ground, notmthstanding no exception taken at the time ^ Bar- 
rick M. Detroit I'M 

6, A new tria' may be ordered upon a particular qiiefltion, without re 
opening the whole case. -*/r)AN.Yfm t*.<( A tla* Mining 0*. 206 

See Land CoxTUArr. 

NEaLIGENCK. 

1* A physician \n not an insurer or warrantor of a case- Hig only con 
tract is to treat the case with reasonable diligence and skill — He9»e 
ctf. Knippel .... 109 

S. One who professes to adhere tu a particular school of practice mast 
come ap, atleaBt, to its average standard, and must be judged by its 
tests and in the light of the present Id 

3. A greater degree of care, in respect to human life, is required than in 
relation to property. ; Id 

4. Where the driver of a carriage used for the conveyance of passen- 
gers for hire, leaves the Worses attached thereto while any passenger 
remains in or upon the same, without making such horses fast, or 
without some suitable person to take the charge or guidance of them, 
is, notwithstanding the gentle and steady habits of the hordes, guilty 

' of culpable negligence; and when in such case the team runs off, 
and a person in attempting to leap from the carriage is injured, 
without such negligence on his purt us to amount to a fault, the 
driver and owner, or either of them, are tiable for the damages sus 
tained. — Youmans vs. Padden 127 

5. Oommon carriers of passengers are bound to use the utmost care and 
diligence of cautious persons, to prevent injury to passengers . Id 

6. In such a case, the question is not whether ibe injury would or would 

not have been occasioned had the injured pnrtv remained in the car. 
riage, but to defeat his right to recover, on the ground that he con 
tributed to the injury, it must appear that in escaping from the car 
riage, he acted in view of all the circumstances unreasonable and 
that such unreasonable conduct contributed to the injury Id 

7. In this class of cases, the injured party is entitled to recover for loss 
of time, expenses incurred, and where the injury is permanent, pros- 
pective damages Id 

6 Where a person is injured, by reason of the negligence of another, it 
is his duty to take ordinal y care of the injured part, and where the 
injury is serions, to employ a surgeon of average skill and information 
in hia prafeasion. .... i^ 
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9. Where, in such case, the plaintiff employs a surgeon of average skill 
and he honestly and faithfully discharges Ris duty, but ermin judg 
meat and ampntates an injiir*>d lim'o. it will not avail an a defense in 
an aciioo {against the person through whose negligence the injury 
waa occasionedi that the limb mighi have been saved by the exercise 

of the highest degree of skill Id 

See BBiDr;K.s 



• NOTARIAL SEAL. 

1 Th3 sabscription of n Notary Public to aj'trra^ need not be sealed. 
— MUkr vs. Kean 238 



NOTE. 

See Affidavit, 6 — Pbomissort Note. 

NOTE OF ISSUE. 

1. Tho filing of a note of issue is for the convenience of the Clerk, and 
a neglect to file such note is not a good ground for striking the cause 
from the calendar. — Elliot ct al. vs McHale. 312 

NOTICE. " V 

See SiRKET — Rule — Default, 6— Costs — Time. x 

NON-JOINDER. 

See JoiKT Contractor cr Obligor. 

m 

NOTICE OF TRIAL. 

1. Notice of trial of an appealed case should not be disregarded^ not- 
withstanding the bond for such appeal is deft;ctive. — Ledennan 98 

Wever. 87 

2. A notice of trial served by mail, was put into the post office ou Satur- 
day, the 7th of April, after the mail bad gone that day. The notice 
was for trial on tho 24th of April, jind the attorney to whom it was 
sent, made aflidavit that he did not receive it until the 10th, and that 
it wag post oiaiked on tho 9th. ikkl ihu: the nolicc was not served 
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in time nnder;rule 9, of Circuit Court Rules.— Z7tnc vs, Blair and 
Blair 184 

3. When service is by mail, if the party making service desires to have 
the have the day of mailing notice counted as the day of service, he 
should place the notice in the post office ' in season for the mail on 
that day a Id 

4. The Prosecuting Attorney of a county is the only person who can 

sign a notice of trial as " Attorney for the People. — People vs. Huu' 
gerford. 262 

5. The defendant lived at Centerville, some miles from Escanawba. No- 
tice of trial was directed to defendant at Escaaawba, with the name 
" Genterville" also written on the envelope. It was customary for 
the railway conductor to receive letters from the P. M. at Escanawba 
so directed, and to deliver them at Centerville. Held^ that thus mail 
ing a notice was not good service under the rule. — Elliot vs. 
McHaXe. 812 

6. The first notice of trial of a cause appealed from a Justice's Court 
may be an eight^day notice ; subsequent notices of trial must be 

given fourteen days before ietm,^ Anonymous 213 

See MoTioK. 

NUISANCE. 

See Booms — Bbidoes. 

OBSTRUCTIONS. 

See Highways— Strebt^. 

ORDER. 

1. A city order upon its own treasurer and payable out of a special and 
designated fund, is not a negotioable {promissory noto or bill of ex- 
change.— 2<Z JV7 -B' A; of Lansing ta. City of Laming 181 

2. Under the Charter of the City of Jjansing, an order drawn by the 
clerk of said City upon its treasurer, payable out of a specific fund, 
which was to be created by assessment upon a por^on on^y of the 
houses and lands of the City, designated as being benefited by the 
improvement in payment of which the order was given, does not ere 
ate an indebtedness against such City. Id 

3. A rule or order cnterered by consent of counsel, will not be set aside 

on application of a party unless it is shown that the counsel is pe* 
cuuiarily irresponsible. — Holmes vs, Heywood etal. 292 
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PATENT RIGHT. 

!^e BoKA Fides— Jurisdiction. 

PERJURY. 

1. Peijary is complete fts soon as the false oath has been taken and the 
witness has been discharged.— Peop/f vs. Jones 141 

2. The Court before which the peijarj case ir tried must determine the 

materiality of the testimony charged as false. Id 

3. The pleadings in the case in which the false oath is taken need not 
be set forth in the information. Id 

PHYSICIAN. 

« 

iSfe NEGLinKKCG, I TO 9. 

PLEA. 

See Joint (''oNTRACTORs. 

PLEADING. 

I . Pleading to a com plaint, hftcr an arrest on a void warrant, is no snch 
waiTer of the dbjectiou as will confer jurisdiction.— P^ji/e tw. 
Crocker . 31 

S The warrant vhould be flubncribed and sealed. Id 

PHOBATE COURT. 
Xr^ .IrKisiiu'Tiox — Chax'khy— Appear 1.% \4. 

PUOBATK CO.MMISSIONERS. 
Srk ArPKAL, 7 TO 12. 

PKOCKSS 

1. U hen regiiliir teini of Court adjourned to future day, time int«rve- 
iiiujf deemed continuance of term for it-inrn of process. — School 

DintHi'i CH. Township of Jlhec. 92 

Sre Amicvdmbnt — Uktirn — Hbti nn Day— Wkit. 
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PROMISSORY NOTE. 

1. Wbere, in a sait in Jostices Court, broa^^ht npon a promissory note, 
the defendant seeks to avoid liability, on tbe ground that such note 
has been changed to a larger sum, after its execution, he must, at 
at the time of joining issue, deny the execution of the note, on 
oath. — Emerick vs, Pierson and Crisp 20 

2. Where a note is made payable on demand, at a certain place, it is 
not necessary to show, in order to entitle the holder to recover, that 
demand was made at such place before suit was brought. - Barrie 
vs. McDengle 37 

3. Where suit is brought upon a promissory note signed by a firm name 
against the individuals composing such firm, a notice by one that he 
will show upon the trial that the note was not given for an indebted- 
ness of the firm, and that the firm name was signed thereto without 
his knowledge or consent will not avail to let in such proof. In such 

case the provisions of C. C, rule 79, are applicable, and the party 
fi'>cking to set up such a defense must make, file, and serve with his 
plea, an pffidavit denying the execution of the note by him. — Bell A 

Co. vs. Foreman d: Co 88 

See RfED vs. Fox and Paddock, j>. 142 — Joint Goktractobs — Bokx 
Fjdes 

PUBLICATION. 

1. In proceedings under § .^534 Comp. Lawsj against absent, concealed 
and non-resident defendants, an order for publication requiring the 
defendant to appear within two months thereafter, is not a compli- 
ance with the statute, and gives the Court no jurisdiction over him. — 
In no case can an order require such a defendant to appear in less 
than three months, — Hill vs. Hill 122 



RAPE, 

See CoMPLAiVT. 

REPLEVIN. 

1. D cut posts on State lands and piled them there. While he was so en- 
gaged R bought the land and he afterwards replevied the staves cut 
before as well as after the purchase. Held^ he had no title to 
those cut prior to his purchase. D's possession conclusively admit- 
ted by bringing replevin. Such possession evidence of title against 
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all persons except the true owner. Ko c infusion of goods, RiJe 
of damages, — Rogers vs. Bates and Dunham l»:^ 

2. C; a Deputy Sheriff, levied on property of the value of $375— $250 in 
value exempt. Judgment debtor declined to make selection^ but re- 
plevied the whole property. Heldj that defendant have jodgment for 
$125, that being the amount in value of the goods over and above 
statutory exemption. — Tilton vs. Clark C5 

3. A constable having duly served a writ of replevin, omitted in his re- 

turn to state the time of service, but by leave of the Court, the day 
afler judgment was rendered, amended his return by inserting the 
day of service. JJefd^ on certiorari, that it was legal and cured the 
defective return.— ^j5r«r<7l/e vs Derens 236 

4. The plaintiff in replevin, before a Justice, filed bond on applying for 
writ, in the penal sum of $50 only, instead of $100, under § 36^5, C. 
L. and proceeded to judgment, defendant not appearing. Held er. 
roneous and judgment reversed. Id 
See Affidavit, 2— Animaus, 4- Return Day, 3— Judgment, 3— 

St'3IM. NS. 

RETURN. 

1. The Sheriff's retnrn, showing regular service of declaration and no 
tice of rule to plead as commencement of suit, cannot be contra- 
dicted for the pnrpose of invalidating the proceedings founded 
thereon; but it maybe contradicted to show excuse for default 
- Zimmerman vs. Merchants National Bank 14 

iSee Amekdxemt, 3, 4. 

RETURN DAY. 

1. A writ of replevin was issued out of the Circuit Court, on the 6th day 
of April, 1879, and made returnable on the id day of May, 1870 — 
being the first Tuesday in May. The regular term of the said Cir- 
cuit Court was to commence on the 3d Tuesday in April. At said 
April term (said writ having then been personally served and re- 
turned) the defendant by his attorney moved the Court to quash the 
writ and set aside the proceedings, because the writ was not made re- 
turnable at the April term of said Court The Court having previ- 
ously announced that an adjournment of the term would be made to 
the 13th of May held that it would take cognizance of the &LCi that 
the the teim would not be ended by the 3d day of May, and that the 
return day would be in the April term and refused to grant the mo 
tion. 'Bisbee vs. Lane ii^4 
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2. Whether in case term had ended before 3d of May, the retarn day of 
said writ would then have been bad ? — Quere, Id 

3. A Writ of Replevin may be made returnable on any return day 

within three months of its teste. — Gardner vs. Pcckham 2i'3 

See Process — Wkit — Cektiorar?, 2 — Capias — Attachment, 3 tj 6- 

KULE, 

1. Where a defendant in a proceeding institnted to procure a divorce, 
files her petition stating that she ^Ms pregnant with child begotten by 
the complainant," and praying for an order that the complainant tes- 
tify orally in Court; A^Zd, that such statement is not sufficient to 
warrant the Court under Ch. Rule 99, in ordering the complainant to 
testify orally in open Court as to access to the defendant. — Dodge 
vs Dodge. 13 

2. 1 he only requirement as to the filing of papers and the service of 

copies in case of a special motion is in rule 28, and does not include 
the " writing ' referred to in rule ^'S."- Bertram vs. McNavgUton 20J 

3. Rules of practice should be strictly enforced, though liberally con- 
Btrued for the furtherance of justice. Id 

S«e GiLLK I t vs. Arnt, 201 — Affidavit — Return Dat, 



SEAL. 

See Notarial Seal. 

SANITY. 

See Murder. 

STAY OF PROCEEDINGS. 
See Bakkruptoy. 

SUMMONS. 

1. A summons made returnable on a given day, but not stating the year^ 

may be amended after its return bj inserting the year, or may be 

treated as though the year had been specified. — School Disirici r.H. 

Tuwnship of Albec i)^ 
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2. The summons in a writ of replevin ^' to appear before the undersigned, 
a Justice of the Peace of Buchanan, in said conntj, at mj office/' is 
sufficiently certain. — Lee vs. Chambers 241 

See Procbss. 

STATUTE. 

See Akim ALSy 3, 4, 5— Burglary. 

STATEMENT OF ACCUSED. 
ScR People vs. Vanderpool. 280 

STREET. 

1 . Where application is made to vacate a part of a street in a town plat, 
any person owning property adjoining any part of the street may ap- 
pear and defend against the application. Application of Thompson 
to vacate a street in Leeland 145 

2. "Where there is no paper printed in the county where the plat lies, no- 

tice of the application must be published in some newspaper printed 
in an adjoining county, if there be one. Id 

3. A city charter giving authority to prevent the obstruction or incum- 
bering of streets, alleys, &c , does not authorize the Common Coun- 
cil to require, by resolution, the removal of fences, so built as to ap- 
propriate a portion of said streets, by the City Marshal. Stockton 
vs. Freeman 2c2 

4. V> hether the Charter of the City of Flint gives the Common Council 
authority to act in case of encroachment upon streets, Quere., Id 

SUPERVISOR. 
See Assessment, 1 to 5. — Drain Commis ioker. 

TAX. 

1. A Township can levy and collect a highway tax, ander g 994 of C, 
L., upon property within a village, specially incorporated, and be. 
longing to a resident thereof. Sheldon vs. Tp of Portage.. . . 220 

S<;« A«SES6MEKT. 
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TAX TITLE. 



I . The N. E. ] of a section of land was asflessed. as appeared by the as 
cessment roll, as follows. 

N, E. \ of N. E. t— 38.80-1 00th acres— valuation $ 76. 
N. W. J of N.E. J- 39.21-lOOth acres— valuation 75. 
S. } of N. E. i 80 acres -valuation 160. 

The tax roll described tae land as theN. E. i vakation $300 and 
the whole quarter section was sold by the Auditor Greneral in one 
parcel. Held, that this is such a departure from the Statute,jS. L. 
1851), p. 87, as to render the sale void. Tnimbull V8, Square,. 1:^7 
- HeJd further that a party claiming under an Auditor General's deed, 
made upon such sale, is not entitled to a judgment for '* the amount 
he has paid for the land with interest and costs." Id 

TERM FEE. 
Sc€ Root and Middlek vs. Final 199 

TITLE. 

S«c Bill in Equity to Quiet Tule. 

VESSELS. 

^ee Booms— Br IDG Ks. 

WAIVER. 

Se« Default, 7, 8 -Fees, 16, 16. 

WARRANT. 

Sm PliEADINO. 

WRIT. 

1 . The language in CJ i., g 5li9, "return of the writ," means, return deify 
of the vorit. Newcombe vs. MiUer ttal, 55 

Sf^RSTUBN DaY~PR00E8S — ^'UMMOMB — AMENDMENT, 3, 4. 



p 



UPPLEMENT. 



Abstracts of Decisions of the Supreme Conrt Rendered at the 

January Term, 1870. 



[The head Bot^ii to the following CMses, though prepared with eoroe care, may fail to ex. 
preae all the leading questions determined in such cases, und may, in some instanrce, fail to 
state the law prucisely ae declared by the Court. It is believed, however, that in the main 
they are correct; but if, in any instance, the law is not correctly stated, the publiAltur of the 
Nin Priui alone must be held responsible, as wo have had no time to submit the notoii, fur re- 
Tision, to the Judges who delivered the opinions. In future numbers more care will bo talien 
in reporting the opinions of the Supreme Court.] 



Jacob L. Biiown vs. Lawrence Kelley. 

An affidavit for a warrant to arrest a person for an alleged breach of trust is d«^fective unless 
it show the facts and circumntances attending such alleged breach ol trust, and such de- 
fect is not waived by giving bond and adjourning the cause. 

When afBdavit for appeal shows motion todinmifs made in time, and the return nientkius the 
motion but does not state when it was made, it will be presumed to Lavu been uiMde rea- 
sonably. 

Erfor to Kalamazoo Circuit. 

Opinion hy Campbell, C. J. — Kelley had Brown arrested on 
a warrant issued by a Justice of the Peace for a debt. The affi- 
davit on which the warrant wife obtained was as follows : 
" State of Michigan^ Kalamazoo Couvty^ ss: ^ 

"Lawrence Kelley, of said county, being duly sworn, deposes 
and says that he has a just cause of action, and a demand not 
exceeding $300, arising out of a contract, against Jacob L. 
Brown, against whom he applies for process by warrant, for a 
breach of trust in converting and disposing of the money of this 
deponent to the amount of $200; and this deponent further nays 
that heretofore, to wit: on the 17th day of September, 1866, he 
placed in the hands of Jacob L. Brown the sum of $300 for safe 
keeping, to be kept by the said Jacob L. Brown until such time 
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2. This amendment was claimed to be ineiTectnal because 
the bill was not resworn after the amendment. Upon this 
point the Court was of opinion that all bills in divorce cases 
should be resworn after amendment in order to negative collu- 
sion between the parties ; but as the change added in this case 
was sworn to in the petition asking leave to amend, and its 
nature was sueh as to preclude the idea of collusion, it must be 
held sufficient. 

3. The evidence of defendant's physician was taken in the 
case in order to show that at a certain time defendant had a 
certain disease. Defendai^ objected to this evidence, and the 
Court suppressed it. The statute which precludes physicians 
from testifying to what has been disclosed to them in order that 
they may prescribe for their patients applies not merely lo com- 
munications made to them, but to knowledge acquired in any 
manner for that purpose. 

4. As to what shall constitute such extreme cruelty as shall 
warrant a divorce, the Court was of opinion that the conse- 
quences of the alleged cruel conduct upon the marriage relation 
were to be regarded rather than the actual or possible physical 
effects of particular acts. It a man, by long continued repre- 
hensible conduct towards his family, sccomjianied by grossly 
indecent and profane language, and with occasional outbursts of 
violence, renders a further continuance of the mannage relation 
unendurable to the wife, it cannot be doubted that his cruelty 
has, in respect to the marriage relation, become " extreme" 
within the meaning of the law. Such a case the Court thought 
was made out by the evidence in this case. Decree reversed, 
and divorce decreed, with costs of both Courts. Cause re- 
manded, with directions to the Circuit Court to order a reference 
on the question of the proper amount of alimony to be paid to 
the complainant. 
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Robert Franklin vs. Charles G. Foster. 

A bntbaDd ts not bound to pay a loan mode to hit wife which he hai ttot authorised. A for- 
tiori, he is not liable whore it has boon agreed to conceal it fh>m him. 

Case made from Ottawa Circuit. 

Opinion hy Campbell, C. J. — Franklin loaned to Foster's 
wife $35 on her promise to mention the aircumstance to her 
husband, but she neglected to do so. Afterwards Franklin had 
fi settlement of his dealings with Foster in which this loan, at 
the request of the wife, was not mentioned. Subsequently, and 
without ever calling upon Foster for the monej, Franklin sued 
him to recover it. The Circuit Court rendered judgment for 
the plaintiff. This Court reversed it, as wholly unwarranted by 
any legal principle. 



Babcock vs. Twist and Wife and Another. 

A bill was filed to compel the execution of a mortgage, in parsoance of an alleged agreement 
to secure an indebtedness, with inUregt, Proofs showed that tbe agreement was for a 
mortgage to secure interest only. Complainant allowed to amend bill and take decree 
aceordlngly. ■ 

A wife cannot set off a claim of her husband against a debt due from herself. 

Appeal from Washtenaw. 

Opinion hy Campbell, C. J. — A lather purchased land and 
paid for it and had a conveyance made to his daughter, to be 
delivered when she should execute to him a mortgage upon 
terms agreed upon, which were payment of interest, if de- 
manded, but not of principal. Part payment was made, and 
afterwards, upon disagreement and refusal to mortgage, the 
daughter obtained and recorded a second deed to herself from 
the original vendor — the first deed not being recorded, but hav- 
ing been taken by the father to obtain a settlement with her. 

On bill filed by the father setting up the facts, but claiming 
the mortgage was to secure principal as well as interest, the 
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PxviirtvLAK Bailwat Oompamt v. Howakb. 

Comt, considering his age and the relationship of the parties, 
allowed complainant leave for an amendment of the bill accord- 
ing to the &cts established by defendants, in his favor, instead 
of a dismissal without prejudice, and directed the mortgage to 
be executed and a sale to be had for the interest in arrears. 

The daughter claimed to set off by way of reduction of the 
mortgage an alleged claim belonging to her husband for board 
of her father. Meld, that if the husband had any such claim it 
was not a proper set off against the debt due by the wife. 



The Peninsular Railway Company vs. Geo. Howard. 

Jnronimpunoled to aaaess value of land for use of a railroad mnj be challenged when impan- 
neled. 

When a sto- kholder Is upon such Jury the company or himself should make it known without 
waiting for a challenge. 

Appeal on an assessment of damages for land taken tor rail- 
road. 

Opinion hy Christiancy, J. — The railway company, under an 
order of the Probate Judge of Cass county, caused a juiy to be 
impanneled to assess the value of land needed from Howard's 
faim for their road. Howard contested the proceedings, and 
after the jury had made its report to the Judge he moved to set 
it aside on the ground that some of the jurors were not free- 
holders and were members of the railway company. This mo- 
tion was denied. 

Held^ that at the time the jury is impanneled the parties 
have a right of challenge, and an objection that a juror is not a 
freeholder ought to be taken at that time. But an objection> 
that a juror is a stockholder in the company stands on a different 
footing. The knowledge who their stockholders are is peculiarly 
possessed by the company, and either they or the juror ought to 
make the objection without waiting for a challenge. The ob- 
jection might, therefore, be taken when the assessment was- 
returned. 

Assessment set aside, and case remanded for a new jury. 
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Kmlaw v. Kmlaw. — Climii v. Odbll. 



Emlaw vs. Emlaw. 

I>«fendant In divorce rait, charged with adaltery, has a right to trial by Jury. 
Deposition of wltneu ruled out, where witnees sworn regularly and testifies in cause. 

Appeal from Muskegon in Chancery — Divorce. 

Opinion hy Campbell, C. J. — Where a party charged with 
adultery desires a trial by jury it should be granted. 

Where a deposition was taken in another cause de bene esse 
before issue joined in this, on account of the sickness of a wit- 
ness, and it was stipulated it might be read in this cause with 
the same force and eifect as if taken and returned in this cause ; 
bnt the witness recovered, and was afterwards sworn regularly 
in this cause, and the deposition taken de bene esse was held in- 
competent and ruled out. 

Positive testimony of a witness who is manifestly falsifying, 
and whose statements are intrinsically incredible, was disre- 
garded, without reference to the impeachment of the witness, 
which was, nevertheless, complete; and it was considered by 
the Court that, even with the suppressed deposition, there was 
nothing shown in the cause to justify an inference of adultery. 

Decree reversed and bill dismissed. 



-♦►♦-♦- 



Climie vs. Odell. 

Error to Calhoun. 

Opinion hy Campbell, C. J. — Where time to appeal from a 
Justice has been extended by stipulation it is as valid as if 
allowed by the Circuit Court, and a dismissal of it as not in 
time is erroneous. 
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Thb Pxoplb vs. M. Hbnry Roberts. 

Where an offense cooaiats of an act combined with a particnUr Intent that intent is Joat ■• 
neceuarj to be proTed aa the act ltael£ 

A person charged with aaaaolt with Intent to morder, whoae mental focoltiea, at the thne of 
the alleged aaMult, were bo fhr OTorcome bj intoxication that he was not oonaclooa o' 
what he was doing, or if he did not know why he waB doing it, or that hlB action and 
the means OBed were naturally adapte d or calculated to endanger life or produce death* 
cannot be deemed to hare had auffleient capacity to entertain the intent charged. 

Error to Calhoun Circuit. 

Opinion hy Christiancy, J. — Defendant was tried for assault- 
ing with intent to murder one Chas. £. Greble, by shooting at 
him I with a loaded pistol. 

The first question presented is whether under this iniorma- 
tion the jury could properly find the defendant guilty of the as- 
sault with the intent charged without finding as matter of fact 
that the defendant entertained that particular intent. 

Held^ that where a statute makes an offense to consist of an 
act combined with a particular intent, and especially where such 
offense constitutes substantially, as here, an attempt to commit 
some higher offense than that which defendant has actually suc- 
ceeded in accomplishing, that intent is just as necessary to be 
proved as the act itself, and must be found by the jury as matter 
of fact before a conviction can be had ; and such paiticular intent 
must be proved to the satisfaction of the jury, and no intent in 
law, or mere legal presumption differing from the intent in fact, 
can be allowed to supply the place. The Court cannot instruct 
the jury that as matter of law the intent must be inferred by 
them from the assault made. 

The second question raised is whether the voluntary drunk- 
enness of the defendant immediately prior to and at the time of 
the assault to a degree that would render him incapable of en- 
tertaining, in fact, the intent charged, would constitute a valid 
defense so far as related to the intent, and leave the defendant 
liable only for what he actually did, viz. : the assult alone. 

Held, that if the defendant had formed the intent while in 
possession of his mental faculties — entertained it before and at 



SUPREME COCBT DECISIONS. IX 



IW THI MATTBE OF SLISA WiINKIOH. 



the time he became intoxicated — ^his subsequent voluntary intox« 
ication, to whatever extent, would not shield him. One who 
voluntarily puts himself in a condition to have no control of his 
actions must be held to intend the consequences ; but this in- 
cludes only the consequences that actually ensue — the crime 
actually committed — but not such intent as here charged, when 
the defendant was at the time incapable of entertaining it, and 
did not, in fact entertain it. It was natural, therefore, to inquire 
whether the defendants mental faculties were so far overcome 
by the effect of intoxication as to render him incapable of enter- 
taining the intent. The jury should have been instructed that if 
defendant's mental faculties were so far overcome by the intoxi- 
cation that he was not conscious of what he was doing, or if he 
did not know why he was doing it, or that his action and the 
means used were naturally adapted or calculated to endanger 
life or produce death, then he had not sufficient capacity to en- 
tertain the intent charged. That the Court below erred in 
holding, in effect, that no extent of intoxication could have the 
effect to disprove the intent, treating the intent as an inference 
of law fir the Court rather than a question of tact tor the jury. 



In tub mattkr of Eliza Weinrich. 

The sixth scctfon of the*' Act to proride for the i.nprisoDment and detention of convicted per- 
bons in the Detroit Honte of Correction" (£aio«o/18d9,|». 269,) Is the only •ue that can b« 
of force elsewhere than In the county of Wayne. 

Certiorari to Wayne Circuit Court. 

Opinion hy Gravks, J — ^The petitioner was convicted in the 
county of Genesee of being a common prostitute, and sentenced 
to the House of Correction at Detroit for three years, under the 
" Act to provide for the imprisonment and detention of con- 
victed persons in the Detroit House of Correction." Law9 of 
1869, p. 269. She petitioned the Wayne Circuit Court 
for discharge on habeas corpus, on the grounds, ^r«<, that this 
Act was unconstitutional, and, second, if not unconstitutional, it 
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was, bj its express provisions, limited in its operations to the 
county of Wayne. The Circuit Court denied the motion. 

From the record it appeared that the conviction mu^'t have 
been had under the fourth section of the Act. The third section 
provides that " the provisions of this Act shall apply to the 
county of Wayne only." Whatever may have been the intent 
of this provision, the Court was of opinion that they must give 
it effect by applying it to all parts of the Act where the intent 
that they should be of general application did not distinctly 
appear. The sixth section, which relates to the confinement of 
persons under fifteen years of age until they reach twenty-one, 
is the only one which cannot have full effect within the county 
of Wayne, and is, therefore, the only one that can be in force 
elsewhere. 

Order reversed and petitioner discharged. 
Whether the Act has any constitutional validity anywhere 
was not decided. 



►•••* 



Edward Williams et al. vs. Thk Albaxv Insurance Company ; 
ahOy The Same vs. The Rki'cblic Insiraxce Company. 

Error from Wayne Circuit. 

Opinion hy Christiancy, J. — The actions were upon policies 
of insurance upon a vessel It appears that the premiums for 
the policies were covered by a promissory note payable at a 
future day, and that the policies contained a stipulation that in 
case the note was not paid when due the risk should be sus- 
pended during the time while the note remained overdue and 
unpaid. In fact, the note was not paid when due, and the vessel 
was lost while it remained unpaid. The note was afterwards 
paid, and the principal questions considered by this Court were, 
Jirsty whether the stipulation suspending the risk was reasonnble 
and valid; and, second^ whether the defendants waived it by re- 
ceiving payment of the note afterwards. 

Held, that the stipulation was reasonable and valid, and was. 
not waived. 
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Held^ further^ that the insurance companies did not preclude 
themselves from relying upon their stipulation by putting their 
refusal to pay upon another ground when the loss first occurred. 

Judgment for defendants affirmed. 



«'•« 



The People ex rel. Ira P. Binqham vs. Trustees op the 

YiLLAQE OF Brighton. 

YiUageaathorltltta instituted proceedings to open a street through lands of B., who resisted the 
proceedings. Held^ certiorari his proper remedy. 

The Village Clerk was alM> a Justice of the Peace, and issued tivenirt returnable before himself 
as Justice. Beld^ the issuinp^of the venire by the Vlllat^e Clerk being a ministerial act, he 
Is not di»qualifled from having it made returnable before himself as a Justice of the Peace. 

To give Jurisdiction in such proceeding, it must appear from the return of the olflcer who 
summons the Jury that they arc such pi-rsons as the statute allows to act in the caae. 

In special proceedings the jurisilictfon and regularity of the steps taken must appear afflnna- 
tirely by the record. 

Certiorari to a Justice of the Peace on proceedings to open 
street. 

The village authorities of Brighton took proceedings to open 
Hamburg street through the lands of Dr. Bingham. Bingham 
resisted the proceedings. The Village Clerk, who was also a 
Justice of the Peace, issued a venire for the summoning of a jury 
returnable before himself as Justice. The constable summoned 
ft jury, but did not state that the jurors were freeholders residing 
out of the village, as the statute requires. The jury gave a ver- 
dict that the improvement was necesstiry, and assessed Bing- 
ham's damages. Bingham then sued out a certiorari 

Opinion by Campbell, C. J. — Property cannot be taken in 
an incorporated village for public use without the consent of the 
owner unless upon the verdict of a jury of freeholders not re- 
siding in the village. Under the statute, (C. L., ^2124,) the 
appeal provided for from the verdict of such a jury relates only 
to the amount of damages, and a certiorari lies in favor of a 
party who objects to having his lands taken at all. 

The proceedings under the law are not under the control of 
the village authorities, but when they have determined to com- 
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mence tbem the venire is made returnable before a Justice, and 
tbencefortb the village becomes a moving party, and the jury 
the tribonal. The legal proceedings begin with the venire and 
end with the Justice's judgment upon it, and the certiorari^ 
therefore, isHues to the Justice, in whose custody all these papers 
are placed by the law. But on certiorari to him there can be 
nothing examined behind the venire. 

The issuing of the venire by the Village Clerk being a minis- 
terial act, he is not disqualified from having it made returnable 
before himself as a Justice of the Peace. 

The necessity for the improvement, as well as the value of 
the land taken, must be determined by the jury, and parties 
have a right to give testimony upon the one question as well as 
upon the other. 

In special proceedings the jurisdiction and the regularity of 
the steps taken must appear affirmatively on the face of the 
record, and no substantial omission can be supplied by extrinsic 
evidence ; and where the return of the officer summoning the 
jury does not show them to be such persons as would be quali- 
fied to act, the proceedings are void. 



Dodge A Van Dykb vs, Samuel S. Bkvil. 

A written cpnfeeision ofjudgnieut is Mwntial to giTe a Joatlcejuiiidlctlon to «nt«r Judgment 
by confessloii, and when the flies chow that the paper signed bj the defendant was not ft 
confession, the recital In the docket of tnch confession is a mere nnllity The flies are m 
much original eridencs as the docket. 

Case made from Lapeer Circuit. 

Opinion hy Cooley, J. — The action was upon a judgment 
purporting to have been rendered by a Justice of the Peace 
upon a written confession of the defendant, and without service 
of any process. The defendant denied that he ever signed any 
such confesskn. The Justice's files were put in evidence, and 
the only paper signed by the defendant was a promissory note, 
payable to the plaintiifs, and bearing date the same day as the 
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judgment. The Circuit Court held the docket conclusivei and 
gave judgment for the plaintiff 

Held^ that the files were as much original evidence as the 
docket; that a written confession of judgment was essential to 
give the Justice jurisdiction ; and that when the files show that 
the paper signed by the defendant was not a confession of judg- 
ment, the recital of such confession in the docket is a mere 
nullity. 

Judgment reversed. 



^•i 



Geo. B. Throop vs. The N. A. Fire Insurance Company. 

Aaumpsiton contract of insurance. Tlie dcclnrution purported to Bet forth the contract ao- 
cortUnK to its legiil eflfoct, and not in httc v*rba. The policy, which was burned, provided 
that when a policy issued on or referred to an appiication, su'rTcy, plan, or description, it 
should be considered a part of the contract and a warranty by the assured. It appeared 
from the testimony of a witness called by plaintiff to prove the contents of the policy that 
bis knowledge was gained by being in the office of the ugeucj and ol)serving the forms 
used and the way in which the business was done. On cross-examination he was allowed 
under objection of plaintiff's counsel, to state tliat policies were issued on applications 
and that plaintiff signed one when tliis policy was issued. There was no evidence of the 
contents of the application. On objection by defendant's counsel, the Court excluded 
proof of loss on the ground that there was a fiital variance caused by an omission to notlco 
the application in the declaration, 

Eddy that the ol^ection to the inquiry on cross-examination was properly overruled. 

Hddyfurther^ that the ileclaration purpertlng to set forth the contract according to its legal 
effect, and not in terms, and there being no evidence of the contents of the application, the 
Court could not HaHumoand hold as mutter of law that the declaration did not set forth tha 
whole contract according to its legal significance, since the bare fact that an application 
was made in writing couhl not be held as surely implying that it containe<l matter capable 
of being the subject of warranty. 

Error to Lenawee Circuit. 

Opinion hy Grates, J. — ^Throop sued the Insurance Company 
for an alleged loss under a policy from them. The action was 
assumpsit and the plea the general issue in the common law 
form. On the trial plaintiff gave evidence tending to prove the 
issue and delivery of the policy and its destruction by fire, and 
proceeded to prove its contents. On cross-examination the 
witness who testified to the contents of the policy was asked 
whether it was customary for any other papers to be executed 
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by either party in connection therewith, which wjis objected to, 
but objection overruled. The witness then testified that he 
knew of no other such papers except applications, and that 
Throop signed one of these when the policy was issued to him. 
This ruling ot the Court below is alleged as error. 

Held^ that the ruling was correct. The fact called for was 
closely connected with the matter drawn out on direct exami- 
nation and bore upon the precision of witness* acquaintance 
with the company's insurance contracts as well as with the 
nature of the transaction between the parties. 

After further testimony as to the tbrm of policies of the 
company, and the form of applications, one ot the blank appli- 
cations was read in evidence, which provided that if the policy 
was made and issued upon or referred to an application, survey, 
plan, or description of the property insured, such application 
should be considered a part of the contract, and a warrant by 
the assured. Throop testified that he made application in wri- 
ting, signed by himself for the insurance. Offer was then made 
to show on his behalf that the property insured was destroyed 
by fire during the life of the policy, but defendant objected be- 
cause it appeared that such written application had been made, 
which was not referred to in the declaration, and hence there 
was a fatal variance between the contract set up and the one 
actually made. Objection sustained and evidence excluded* 
No further evidence was offered, and defendant obtained a ver- 
dict. The declaration does not purport to set up the contract 
verbatim^ but only to state its substance. 

Hcld^ that the question turns upon the construction of the 
declaration, and policy, and application, as to whether the 
declaration fairly sets up the substance of the entire contract 
between the parties. It does not follow, of course, that the 
application was a warranty because of the simple statement that 
Buch shall be its character. If the set of words used lack the 
signification to make them possible evidence of a warranty, an 
agreement to make them such is ineffectual, and the Court could 
not determine this until it should appear what the warranty 
embraced. The proper construction of the clause that the ap- 
plication shall be a warranty will make it applieable only to 
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those cases where the application is of such a nature or so 
drawn as to be capable ot a warranty by force ot the stipulation 
in question. The proof simply that an application was made 
would not, alone, justify the Court in holding as matter of law 
that it contained conditions qualifying the legal sense of the 
contract stated in the declaration. 

It was insisted, however, that the parties having made the 
application part of the contract the plaintiff was bound to pro- 
duce it on the trial, and put it in evidence, that the Court might 
determine whether it contained anything material. 

Ileld^ that the Court below decided the question without 
evidence of the contents ot the application, and that decision is 
what the defendant must support in this Court, and that the 
plaintiff was under no duty to put in evidence any matter which 
in his judgment was immaterial. So far as the records show, no 
matter was produced which tended to prove that the legal sense 
imputed to the contract b}' the declaration was incorrect. The 
defendants allege a variance, and they are bound to show to the 
Court by some means the particular matter they relied upon to 
sustain this claim. 

Judgment reversed and new trial ordered. 

Christiancy, J., dissented, holding that the application was a 
part of the contract of insurance, and that its introduction in 
evidence as proof of its contents was necessary to determine 
how far it modifies the policy, but that the burden of proving 
the contents of the application was upon the plaintiff, as part of 
his proof of what the contract between the parties really was, 
and that it was such a contract as the declaration set up. 



«••< 



Thomas Aiken, Executor^ etc.j vs. Elizabeth Wickerly. 

The Court was requested by proponent to Intitruct thojury that if they found a fair balance of 
teatimouy in favor of the will they should find a verdict for proponent. The Court n^ 
fusecl, and omitted to charge at all upon the point. Sfld, that the jury should have been 
charged as prayed, or in other terms conveying to them that a preponderance of evidence 
would ha suiSciont. 

In testamentary cases no more than a preponderance of evidence Is required to authorise a 
Tcrdict for proponent. 
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The bnrden of proof In tncb cams fi npon proponent tbroaghont the ca«e. 

The itatiite which require* a will to be attested and nibacribed by the witnesses in the presence 
of the testator is complied with if the act be done when the testator is mentally observant 
of it. and haTing bis eyesight, may, if he chooee, as he is circnmstanced, see it by some 
slight effort which his ailment does not prevent. When thus able to see, his omiosion to do 
so, caused solely by his indifference, will not impair the ezecation. 

Error to St. Joseph Circuit. 

Opinion hy Graves, J. — This was an appeal from an order of 
the Probate Court determining that the instrument mentioned 
in the record as the last will and testament of John Aiken, de- 
ceased, had been dul)i proved and established. An issue was 
framed in the Court below and tried by a jury, who found that 
the instrument was not such last will and testament. The pro- 
ponent of the will requested an instruction to the jury that if 
they found a flair balance of testimony in iiavor of the will they 
should find a verdict for the proponent, which the Court refused. 
It was urged that it was not a fair balance of testimony, but a 
preponderance, which the law requires generally in civil cases, 
and even then the preponderance must be of proof, not of the 
instruments of evidence. 

Ilekly that the refusal so to charge was error. The request 
follows the lansjuage of the Supreme Court of Vermont in a re- 
cent ease, and the jury would have received it as meaning pre- 
cisely the same thing, which contestant's counsel admit would 
have been proper. It is the duty of the Judge to use such 
terms as will answer the object to be attained, which is to convey 
to the jury the legal knowledge requiied. If the instruction 
was correct, and not calculated to mislead, it w^as proper, even 
though properly subject to a lawyers criticism, as to its terms. 

The question was also discussed whether the law did not 
require something more than a preponderance oi evidence to 
justify a verdict for the proponent. 

Held^ that the proper rule of evidence is that which has 
always obtained in civil actions, and that betw^een that rule and 
that applied to trials for crime there is no middle course sufli- 
ciently definite to be adopted. 

An exception was taken to a charge that the burden of proof 
was upon proponent and continued with him throughout the 
case. It was claimed that after the proponent had made a 
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prima facie case the presumption of law in fever of competency 
Was sufficient evidence on that subject, and thereupon the burden 
was on the contestant to show the disability of the testator. 

Beid^ that this position is untenable. The proof of capacity 
is not merely cast in the first instance upon those averring it, 
but it abides there during the trial. 

The case involved a discussion of the meaning of the statu- 
tory provision that a will must be " attested and subscribed in 
the presence of the testator'* as applicable to the facts ot this 
case. 

Held, that the testator must have knowledge of what is 
going forward and be mentally observant of the specific act in 
progress, and, unless he is blind, the signing by the witnesses 
must occur where the testator, as he is circumstanced, may see 
them sign if he chooses to. If he could see and does not choose 
to do so, through neglect to turn his head, or something of that 
sort, the signing is good. It is otherwise it his ability depends 
upon his power to make the requisite movement and his ailment 
prevents it. The charge in this case might have led the jury to 
Bupposi that the testator'^s visual perception of the signing was 
indispensable, even though through indifierence he neglected 
this. 

Some other objections were held not well taken, but the 
Court, from the issues expressed above, set the judgment aside 
and ordered a new trial. 



The p£OPLB ex rel. Julibn S. £stabrook vs. Tub Commissioner 

o¥ THB State Land Office. 

The Ohiof Clerk la the f^tiito Land Office, upon appUcatioB by the relator to purchase contain 
school lands which were ralnablo for the timber thereon, Informed tho relator tliat a 
part payment and the entry of relator's name op the plat of the land in tract Itook (which 
WAS then modn) would be sufficient to secure to him ah Bnch purchaser the land applied 
for, the relator undertaking to pay the balance of the purchase money when required and 
the Chief Clerk agreeing to notiry him if anything more than was then done wa, 
required to make the purchase effectnal. A rule of the Land Office, known to the Chief 
Clerk, directed that where a part payment only Is made by a purchaser for lands of that 
description such purchaser should be allowed to select so much as the money daposltod 
would pay for in full. 
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Bdd^ that a mandanna to compel the Commfsaioner of the Land Oflcr to issue a patent for 
the whule of such lands so partly paid for apon the relator's paying the balance of the par<' 
cbase money most be refased. 

Heldffuriker, that npon these fiiets the relator mnat be preevmed te hare Intended, not a pres- 
ent purchase, but an arrangement te preclude other purchasers of the land frrm antfd. 
pating hia». 

Bdd^aho^ that the Oerh could not^-snch rule being koown to htm— make an arrangement by 
irhicb the State would be giTing indefinite credit without interest for its lands. 

J9U(/,a/»), that there was no legal objection to the payment by a snbscqueot porcbaserof sucb 
lands that it was made by draft on New York, the Cemmimioner having recelTcd ft aa 
payment. 

Opinion hy Coolby, J. — This was an application for a writ of 
mandamas to compel the Commissi oner to issue to the relator a 
patent for eeitain school lands in Midland county. The relators 
petition states that on July 3^ 1867, he applied at the State 
Land Office to purchase all of a certain section oi school lands 
except one 40 acre lot, heing in all GOO acres; that he was in- 
formed by one Nash, Chief Clerk and bookkeeper in the office, 
that said lands would be secured to him on the payment of $2 
per acre; that he paid into said office the sum of %'! per acre, 
being $1/200, and which was half payment; that his name was 
written npon the plat of said lands in the tract book of the ofiice 
in his presence, and that he was informed by Nash that this 
entry secnred the lands to him, but that be could not procure a 
certificate or patent nntil the full amonnt of the purchase money 
was paid, as the lands were chiefly valuable for timber, and 
under a recent ruling of the State Board no certificates or pat- 
ents were issued on lands of this character nntil afler full pay- 
ment of the purchase money; that he then stated he would pay 
the balance due whenever he should be called on, upon the 
shortest possible notice, but that he had not at the time sufiicient 
funds with him to make lull payment; that he was infoimed 
that if any thing further was required of him he would be notified 
of the fact by the Commissioner, and that the lands could not 
be sold to any other person. 

At this time the Commissioner and his deputy were both 
absent from Lansing, and petitioner received no communication 
from the office until February, 1868, when he went there to pay 
interest and taxes on these lands, or to pay for the same in full 
if necessary, lie alleges the deputy then told him neither in- 
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terest nor taxes were then due; that he then told the deputy he 
was ready to pay in full, but as he did not intend to lumber on 
the land for one or two years, he should prefer to let the balance 
ot the purchase money lay until then, but would pay on notice, 
and would give security it required; that the deputy told him 
he need not pay then, and that the land was marked to him on 
the books and no one could get an adverse claim. This conver- 
sation, however, was denied by the deputy. 

Petitioner further shows that, relying on the statements of 
Nash and the deputy, he did not insist on receiving a ceitifieate 
or patent, or upon paying the purchase money, and that he re- 
ceived no communication from the office until the 13th or 14th 
of October, 1868, when he received a letter from the deputy in- 
forming him that other paities had filed an 8])pl]cation for a 
portion of said lands, and that relator was only entitled to 300 
acres, whereupon he went to Lansing, and in October, 1868, 
tendered to the Deputy Commissioner the balance of the pur- 
chase money, together with interest, which the deputy received, 
not admitting his right, but refused to issue a certificate, on the 
ground of a conflicting application ; but the Commissioner 
allowed the relator to select the east half of said section, and to 
receive a certificate therefor, without waiving any right to the 
balance. 

The Commissioner sets foilh in his answer that it is a rule 
of his office, established in 1867, not to sell lands principally 
valuable for timber without full payment ; that all his clerks are 
aware of this rule, and directed to enforce it; that whenever 
persons have ap^Jied to purchase lands, and made part payment 
only, the Commissioner has adopted the practice to allow them 
to select as much of the lands as their money would pay for, 
leaving the balance open to purchase by othera; that in August, 
1868, Arthur Hill applied at the office to buy this section of 
land, except what Estabrook was entitled to; that the 
lands are principally valuable for timber; that on examina- 
tion of the records he found Estabrook's name entered in pencil 
on the plat of these lands, and that he had made half payment; 
that he at once notified Estabrook to select one-half the lands, 
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which his money wonld pay for, and received payment from 
Hill for the balance in drait on New York. 

Held, that upon these facts Estabrook was not entitled to 
relief. The fair inference from all the statements is that fista- 
brook did not understand bis arrangement with Nash to amount 
to a purchase, but only an arrangement >« hich would preclude 
any other person from buying, and that he was fairly chargeable 
with notice that a clerk In the office could hare no right to 
make any such arrangement, by which, in effect, the State would 
be giving indefinite credit for its lands without interest. 

ffeld, further, that it was not a legal objection to Hill's pay- 
ment that it was made in draft on New York instead of cur- 
rency, if the State officers saw fit to receive it. 

Mandamus denied, without costs. 

Campbell, C, J., dissented. 



p£T£H B. Apflkdorn ts, Jamxs B. Strxeter^ 

f fn this caflo we tiave been aimbfe to procure enoagbof the facta, nr of the eplnioa of thcr 
Coart. to warrmnt a hood note, b»t giro txiefly whnt are i e^eeeated a* the main fiMts, and thv 
•Miciutti<H» of law thereoQ. } 

Streeter sued Appledorn on a n4>le. By the evidence it ap»- 
peared that the note was given with a mortgage on lands, and 
that after the note fell due it was paid by a man who had 
bought tbe land subject to the paymient of this mortgage. Thia 
man afterwards sold the note to another man^ who sold to 
Streeter. The Circuit Court gave judgment ibr Streeter. 

Heldj that this judgment was erroneous. The payment of 
the note after >t became due extinguished it, and no one could 
afterwards acquire a right to collect it by buying the canceled 
paper. 

Judgment reversedi. 
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Joseph D. Clark vs. Richard Gaoe. 

A deecription of premines in a complaiDt, in proc«edingB for the recovery of land, before a 
Circuit Coart Commlasloner, as ** afarm In the town of Qnincy, in said conntj, lately oc- 
cupied by complainant, being tho same form mentioned in the writing executed between 
the said Clark and complainant, And dated November 24, 1860, by which complainant let 
the said farm to said Clark," is insafBciont. 

Error to Branch Circuit. 

Opinion by Graves, J. — This was a proceeding before a Cir- 
cuit Court Commissioner to recover possession of land under 
chapter 123 of the Kevised Statutes for 1846. Complainant 
Gage recovered judgment, and Clark appealed to the Circuit 
Court, where Gage again recovered judgment, and Clark 
brought the case by writ of error to this Court. It is claimed 
that the complaint did not contain a sufficient description of the 
premises to warrant a judgment after objection on that ground. 
The objection was taken before the Court, and also before the 
Court below, and was overruled in both. 

Ilcld, that the description must be so definite and intelligible 
SLS prima facie to designate and identify the premises. The writ 
of restitution must follow the judgment, which must follow the 
complaint, and neither the Court nor the Court below is author- 
ized to direct the officers in this regard in any other manner 
than by means of the writ; nor could they exercise that control 
over his action whic'h ^ ourts have sometimes exercised in eject- 
ment in case of indefinite description in the writ of possession. 
The complaint is of the nature of a pleading, and the degi-ee of 
certainty required is measured by the rules of pleading rather 
than those governing contracts. 

The description was ** a farm in the town of Quincy, in said 
county, lately occupied by complainant, being the same farm 
mentioned in the writing executed between the said Clark and 
complainant, and dated November 24, 1866, by which com- 
plainant let the said farm to said Clark." 

Ileld. that the description was insufficient, and the judgment 
below was reversed, with costs. 
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Abstracts of Decisions of the Snpreme Court, rendered at the 

April Term, 1870. 



[Reports of l>eciaioiw of the Saprem* Oourt, at the April term, will be continued In the 
July nnmber of thb Niri JPrius,] 



FiftHBR VS. The Pxopls. 

Maee, as well as before, the act of 1889 (Sbsm. L^ p. 113), howerer correct any specific request 
to chaz^ may be, its refusal will not be error, if the Judge in the written chai^ actually 
giTen, fairly leares te the Jury the question substantially raised by the request. 

A charge should be glren as one connected whole, instead of giving the same in broken and 
detached portions. 

OradlbiUty of a witneas, a question for the Jury— construction of chaige. 

Error to Kalamazoo Circuit. 

Opinion hy Chbistianct J. — ^The defendant was couvioted of 
stealing a heifer, the property of A. B. Dorranoe. The first 
error assigned is that the Court refused to charge as specially 
requested, *' that ii the jury entertain a reasonable doubt as to 
whether the heifer in question was the property of A. B. Dor- 
ranoe or Mary Dorrance, then the jury must give the benefit of 
the doubt to the respondent and acquit.^' 

There was some evidence in the case tending to make it 
doubtful whether the heifer belonged to A. B. or Mary Dor- 
ranee, and also some tending to show that it might belong to 
the respondent On the argument of the case in the Supreme 
Court, counsel for the respondent took the ground that the 
doubt was whether the heifer did not belong to the respondent. 
The Court, however, is of the opinion that, from parts of the 
eharge, it seemed that respondent must upon the trial have rested 
Ills defense upon the ground that the animal belonged to Mary 
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Dorranoe ; and this oondasion seems warranted from the fact 
that the judge used this language in his charge to the joij : '^ It i» 
claimed by the respondent that the daughter of the alleged 
owner of the heifer in controrersy was the sole, absolute owner, 
and that her father, A. B. Dorranoe, had no title, or not such a 
title as supports the allegations in the information of owner^ 
ship." It is not likely that this statement as apart ot the charge 
would have been allowed to pass without exception, if untrue 
in fact ; and it may therefore be safely relied upon as a true 
statement of what the defendant claimed on the trial. 

Held^ That upon this interpretation (and we are inclined to 
think upon either interpretation suggested) of the matter, the 
charge ot the Court fairly left to the jury the question intended 
to be raised. 

SiDce, as well as before, the act of 1869 (Sess, Z., vol. l,p, 
118), however correct and specific a request to charge may be^ ite 
refusal will not be error, if the judge in the written charge 
actually given, fisiirly leaves to the jury the question substantially 
raised by the request. 

The jury will always better understand a charge, given ae 
one connected whole, than if the same matter were broken up 
into separate and detached portions, which are more likely to 
confuse than enlighten. The first assignment of error, there- 
fore is not well taken. 

The second assignment is that the Court erred in refusing 
to charge *' that, if the jury find that Jasper and Byron Fran* 
cisco took the heifer from the actual or constructive possession 
of the owner, and impounded it in their own field, and afier^ 
wards delivered it to the defendant, then that taking of the 
animal from the possession of the Franciscos' with their consent^ 
would not be larceny, as there would be no trespass in suob 
taking." 

HM^ That it appeared from the record that the supposed 
facts are assumed without any evidence in the case fairly tend*^ 
ing to prove them. The request assumes a state of facts which 
no evidence in the case tended to prove, which the jury could 
not have found from the eyidence, and which it would have 
been wrong in the Court to assume they could have found. The 
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evidence tended to show that the respondent and the two Fraa- 
ciflcos' Btole the animal together. 

So far as appeared Irom the record, Dorrance might have 
maintained trespass for killing or taking the heifer by any third 
person, at the time it was taken by the respondent and the 
Francisoos\ 1 Chithf*a PI 194 to 196 ; 6 Eumph, 330 ; 2 BUik. 
Or. iV., Sec. 683 n. 4. 

Two of the witnesses testified that they had on a former trial 
of the case falsely testified in respondent's favor, influenced, m 
they now testified, by threats of the respondent, that if thej 
testified against him, they should not leave the court rooa 
alive. In relation to this evidence, the Corrt charged the jurj 
as follows : 

'^ While it is not the business of the Court to comment oa 
the testimony, yet, in view of the peculiarity of some of it, I 
feel it to be my duty to say to you, that while it is true that 
when it is manifest to a jury that a witness has wilfully sworn 
false, touching any of the material facts involved in the case, 
the testimony of such witness is not, unsupported by other proof^ 
to be considered worthy of belief ; yet it is for you, from all the 
circumstances in the case, to say whether, if the witness haa 
sworn falsely, there was any reason, justification or excuse for 
committing perjury. For myself, I can conceive of no possible 
excuse for perjury in any case. You must, however, look at 
the matter in view of all the circumstances — in view of the 
known frailty of human nature, unaided and unregenerated bj 
the power of Him who is the source of truth, and say, upon your 
oaths, what, and how much of the testimony you believe to be 
true.'* 

This charge was excepted to, and is assigned as error. The 
objection is not that it was in violation of the act of 1869, ia 
reference to charging juries. Nor do we perceive that it ie 
objectionable on this ground. This portion of the charge, whea 
fairly construed, is nothing more, in substance, than an an- 
nouncement of the rule laid down in 15 J/i'cA., 408, that the 
credibility of a witness, under such circumstances is exclusivelj 
a question for the jury. 

It is urged that the Circuit Judge gave the jury to under- 
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stand that there might be some justification or excuse for per- 
jury. But this can be hardly fJEurly said, when he tells them in 
the same breath with the language complained of, that for him- 
self he can conceive of no excuse for committing perjury, and 
finally that they must look at the matter, in view oi all the cir- 
cumstances, and say, upon their oaths, what, and how much of 
the testimony they believe to be true. We think the charge in 
this respect was entirely fiEur, and if calculated to mislead iu any 
way, it was in &vor of the respondent. 

It was further partly objected that, if the Court reierred to 
the testimony given on the former trial, then error was com- 
mitted in assuming that the witnesses committed perjury on the 
former trial instead of on the second. Held, however, that the 
charge must be understood with reference to the evidence g^ven, 
and, when so understood, could not mislead. The Court as- 
sumed nothing, but expressly told the jury that the whole ques- 
tion of the credibility of the witnesses was entirely for them. 

Proceedings of the Court below affirmed. 



Davis vs. Milwaukee R. R. Co. 

Where it Is clear thet there la no cTideDoe of Ihcts warranting a yerdict, it id not error in the 
Circuit Judge to so instruct the Jury. 

An employee cannot recover damagea of hie principal for ipjnriee luatafned In ooneequence of 
the negligence of a fellow eerrant, on the groond that snch fellow serrant waa an incom- 
petent and unfit man to be employed, it appearing tliat the plaintiff knew of the careleaih 
nets of hia fellow eervant, and made no complaint to hia employer. 

Opinion &y CooLST J. — Action for damages for injuries sus- 
tained by plaintiff while in defendant's employ, in consequence 
of the negligence of one Harris, one of their engineers. 

It does not appear that the ^plaintiff contests the general 
principle laid down in Leahy v, Michigan Ctntral R. R, Co.^ 10 
Mich,, 199, that the employer is not liable to those in his em- 
ployment for injuries arising from the negligence, misconduct, 
or unskilltulness of fellow servants, where the employer him- 
self is not in fault ; but he seeks to bring this case within the 
exception to that rule by showing, either that Harris was in- 
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competent and an unfit man to be employed by the defendants 
in the capacity of engineer, and that they were guilty of negli- 
gence in employing him, or that he was untrustworthy, careless, 
imprudent, and reckless, previous to and at the time of the acci- 
dent, and that the defendants with notice of that fact continued 
him in their employ. 

The Court below charged the jury as follows : 

1. That there is no evidence in the case to show want of 
care or good faith on the part of the company in the selection 
of Harris for the position. 

2. That if it is claimed that Harris fell into his habitual care- 
lessness after he was employed, there is no evidence that know- 
ledge of such fact was brought home to the officers of the 
company, or that the company continued him in their employ- 
ment after such knowledge. 

8. That as the plaintiff testifies that Harris was working with 
the plaintiff, and under his general direction, as head yardsman, 
from July 16th to November 22d, this gave the plaintiff full 
opportunity to know it Harris was habitually careless, and as 
plaintiff testified that he made no complaint to the officers of 
the company, the plaintiff cannot recover. 

4. That there is no evidence in the case to show that the 
casual remarks made by unknown persons, testified to by Lewis 
and Sullivan, ever reached the knowledge of any officer of the 
company, and therefore this evidence is to be excluded from the 
case. 

And the Court refused to charge the jury, that if they should 
find that the reputation of Harris was bad as an engineer, this 
was notice to the defendants. 

These charges and the refusal to charge took the case away 
from the jury, and the verdict was for the defendants. 

After a careful statement and consideration of the testimony 
in the case, and a full examination of authorities bearing upon 
the legal questions involved, the Court 

Belil^ That there was no error in the charge of the Court be 
low, and the judgment was affirmed with costs. 
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Barker vs. Thorn. 

An affidaTlt in attachment, aetting Ibrth the indebtednea* of the defendant at $8000, ** at near 
Oi eon b€ ^pte\fied 6y thU dtpemnt,** held rafldeBt. 

Error to Calhoun Circuit. 

Opinion by Graves J. — ^In this case the question is on the 
sufficiency of an affidavit upon which an attachment issued under 
Chapter 140 of the Complied Laws. The Court below dis- 
missed the writ upon the ground that the affidavit was fatally 
defective, and the plaintiff assigned this as error. 

The statute provides that the plaintiff, or some one in his 
behalf, shall make and annex to the writ an affidavit stating 
that ^' the defendant is indebted to the plaintiff, and specifying 
the amount of said indebtedness, as near as may be, over and 
above all legal set offs,^' and that '^ no writ shall be issued unless 
the amount stated in such affidavit shall exceed $100. 

I entertain the opinion thaty for a party to avail himself of 
this remedy, it must be shown affirmatively and positively on 
the face of the affidavit that a sum certain, above $100, is due 
the plaintiff over and above all legal set offs, and that the sense 
and meaning of the statute will not allow the employment of 
the words of the provision, or words of equivalent effect. That 
an affidavit drawn with some qualification which leaves the 
Court uninformed by the oath of the affiant as to his ability to 
state the real amount, would be defective in a jurisdictional 
part. 

The affiant in this case states that the defendant is indebted 
to the plaintiff in the sum of $3,000, '* as near as can be speci* 
fied by this deponent," and I think the qualification leaves the 
affidavit essentially defective. 

My brethren, however, think that such a construction would 
conflict with the practice of the Courts and the uniform opinion 
of the bar — ^that the affidavit substantially meets the require- 
ments of the statute and proves with reasonable certfunty that 
more than $100 was due. 
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Hassig ts. Tripp. 

In ui actloii of troTer for the conyenlon of a maro and two colts, the declaration alloged that 
the plaindff was ** lawfnlly ponened, as of his own pivperty," of the mare, and also ** law- 
fUly possessed as aforesaid" of the colts. 

JBUcI, The allegation of the ownership of the colts sufficient 

A nephew of the owner of premises upon which animals hare trespassed and been impounded 
for the damages, is not competent to act as nn appraiser in estimating the damages occa- 
sioned by BQch 



Error to Kalamazoo Circuit. 

Opinion hy Coolbt J. — Tripp and Haesig were owners of 
adjoining farms, and a mare and two colts belonging to Tripp 
got into the field of Haesig, and were impounded by him 
damage feasant. He then demanded of Tripp $10 damages, 
which Tripp refused to pay, but tendered $6, which was de- 
clined. Haesig then applied to a justice to appoint appraisers 
oi his damages, and the justice appointed two persons, one of 
whom was Haesig^s nephew. These appraisers fixed the dama- 
ges^at $10, which not being paid, Haesig proceeded to have the 
mare and colts sold at public auction, and they were sold ao* 
cordingly. Tripp thereupon brought an action of trover for 
their value. 

The declaration alleged that Tripp was ^' lawfully possessed 
as of his own property" of the mare, and was also '* lawfully 
possessed as aforesaid" of the colts. On trial, when the plain- 
tiff offered to prove ownership of the colts, the defendant ob* 
jected on the ground that he had not alleged his ownership of 
them by his declaration. The court overruled the objection, and 
the plaintiff obtained judgment. Haesig then brought error. 

Held^ That the ruling -of the Court on the admission of evi- 
dence was correct. When the plaintiff alleged that he was 
lawfully possessed as of his own property of the mare, and also 
*' as aforesaid" of the colts, the allegation, in the connection in 
which it is made, clearly is that he was possessed in like man* 
ner, that is to say, as of his own property, of the colts. 

Held alsoy That the nephew of a party interested is not a 
" discreet and disinterested person," within the meaning of the 
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statQte, which specifies these qoalifications for appraisers of 
beasts distrained. He would be incompetent as a juror at the 
common law, and he would also be incompetent, under our sta- 
tutes to exercise any judicial functions in a case in which his 
uncle had an interest. The law presumes that his relationship 
will bias his mind ; and as this presumption is not based upon 
special reasons, applicable only to the case of judge or juror, it 
cannot be overlooked, or disregarded in any case, where the 
statute makes impartiality a requisite. As this man was not a 
competent appraiser, the sale was necessarily void, and the 
whole defense failed. The party who, by an ex parte proceed- 
ing, is vested with authority, to dispose of the property of an- 
other, must observe at his peril, all these precautions which the 
statute has prescribed for the protection of the owner's interest. 
Judgment affirmed. 



In the hatter or John Hicks, and Joshua Hicks. 

The dedaioo of % Gbnenlt Oonrt on habmt oerjms kt rerlewmble hj the Pvprene Comt. 

A writ of error li rathoriMd upon a flnal Jadgment or determliwtlon of a Conrt of record in a 
proceeding allowed hj the common law. The writ of habeag oarput la mich a proceeding • 

Motion to dismiss a writ of error from Ionia Circuit. 

Opinion hy Graves J. — In October last, the Fulton Iron and 
Engine Works, commenced suit against Louis, John, and Joshua 
Hicks, in the Circuit Court for the county of Ionia, by capias^ 
and upon such writ, John and Joshua Hicks, were arrested and 
confined in the jail of Ionia county for want of bail. A short 
time thereafter they were taken before the court in which the 
capiiu was returned by habeas cfjrptut from the same court, and 
a hearing was there had upon the return, upon the legality of 
their detention. Upon that hearing, the Circuit Court dischar- 
ged the parties so brought up from their imprisonment under 
the caplu.% and the plaintiff in the i ist named writ, thereupon 
sued out a writ of error for the purpose of having the judgment 
of the Circuit Court, on the hearing in the habeas corpus pro- 
ceeding, reviewed in the Supreme Court. 
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The parties so discharged, moved to dismiss the writ of error 
upon several grounds : 

1st. They insist that the decision of the court below on 
habeas corpus^ and the discharge of the parties, is final, and not 
reviewable in any form. The ground taken is untenable. The 
oonstitution has vested the Supreme Court, with a general 
superintending control over all inferior courts, and has clothed 
it with power to issue writs of error, habeas corpitSy and other 
original remedial writs. It has undoubted authority to review, 
by some mode, a decision on habeas corpus, when made by a 
Circuit Court. This power to review cannot depend upon the 
nature of the decision in the court below. 

2. It is urged, that a writ of error is altogether on the 
gpronnd, that no judgment is pronounced in the proceedings by 
habeas corpus. A writ of error is authorized upon a final judg- 
ment, or determination of a court of record, in a proceeding 
allowed by the common law. The writ of habeas corpus is such 
a proceeding, and it contemplates a regular hearing upon an 
issue of law, or fact, exhibited in wilting. Upon this issue, the 
court pronounces judgment, which the law requires to be for- 
mally entered of record. This judgment is final, and concla- 
sivei since it puts an end to it altogether. It is not necessary 
that a judgment should be a final determination of the right 
of the parties, to authorize a writ of error. It is enough if it 
determine the particular suit. The final decision of habeas 
corpus^ in the Circuit Court, is such a determination as may 
give the right to a writ of error, to review the rulings there 
made, although it may not be the only or preferable remedy, 
and may not be at all serviceable in some cases, or sufiiciently 
00 in others. 

8. It is urged that the petitioners in the habeas corpus^ hav- 
ing been discharged from custody, they cannot be put in cus- 
tody again for the same cause, by this court, or any other, under 
the old capias^ and that the proceedings, by writ of error, must 
therefore be totally inefTectuaL This court will not anticipate, 
on this motion, those considerations which belong to the merits. 
The deter mination in the Circuit Court appears to have been 
of a kind, reviewable on error, but the return is not before the 
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court for inTestigation. When that return is before the Conrti 
and not sooner, the court may form an opinion respecting the 
extent and efficiency of the remedy, which the plaintifb in error 
baye chosen. For the present, it is sufficient that the case ap- 
pears to be one in which a writ of eraor is allowable. But 
whether the remedy elected, will, or will not, prove beneficial 
to the plaintiffs in error, is a qnestion which ought not to influ- 
ence the res^t of the motion, which is therefore denied with 
costs. 
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OooLiOQS vs. Wills. 

Ktithar tlM ooDstitatSon nor theitetato bM udartekan to Miempt a men^ comtemplated/k- 
tun homestead ; it maet be a homestead in/aet. In order to be exempt. 

Appeal from Berrien Circuit, in Chancery. 

Opinion by Chbistiangt J. — ^This was a bill to foreclose a 
mortgage. The defense of homestead was set up, the mortgage 
not being executed by the wife. 

There was no dwelling house on the premises, and never had 
been, nor had the defendant, or any of his family, ever resided 
thereon. The defendant, however, had intended at some future 
time to build a dwelling house upon the land, and to go and re- 
side^ there, though no house had yet been commenced. 

Held, That neither the Constitution nor the statute has under* 
taken to exempt a merely contemplated future homestead. Both 
leave the parties first to make or obtain a homestead in fact ^ 
and then apply the exemption to the homestead thus already 
acquired. Neither has undertaken to furnish homesteads, or 
the means of obtaining them, to those who have none. 

Decree below, dismissing the bill, reversed with costs, and an 
interlocutory decree of foreclosure entered in this Court, and 
the case remitted to the Circuit for such other proceedings as 
may be necessary for stating an account between the parties, 
and aseertaining the amount to be allowed to the defendant in 
reduction of the mortgage debt, and for making the decree final 
and carrying it into efEeot. 
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Eaton t8. Winnie. 

If a pATty'a own wrongfal act has brought another into peril, he if not at libarty to impate 
the oooaequencef of hie acti to a want of Tigilanco in the figured party, when his own 
eondoot and antmthftil aieerttone have deprlreil the other of that qnaUty and prodaoed 
a fi^M eenae of Moaiity. 

Error to Jackson Circuit 

Opmion by Coolst J. — Winnie brought an action on the case 
against Eaton, to recover damages consequent upon the manner 
in which Eaton had used premises which Eaton had bought of 
him. On the trial the plaintiff gave eyidence to show that he 
purchased of Eaton the premises by land contract of October 
81stt 1864 ; that he received the deed November 29th ; that he 
went into possession January 4th, 1865; that prior thereto a 
man named Gain was in possession ; that he was allowed to re- 
main for some time after the deed, but moved off when plaintiff 
moved on; that plaintiff brought sheep on, and that Eaton's 
sheep had been shortly before placed on the premises, where he 
had been doctoring them. A day or two before he moved on, 
plaintiff told Eaton he wanted to move, and asked if his sheep, 
which were sound, would not take the disease under which 
Eaton's sheep were suffering. That Eaton answered " No, one 
frosty night will remove it." Plaintiff gave further evidence 
tending to show that Eaton's sheep were diseased with the 
scab, that plaintiff was unaware of it, and that Eaton has made 
statements tending to show that he was fully aware of the ill- 
ness afflicting his sheep, and of the danger of its being com- 
municated to other sheep which might be exposed to them. 
That plaintiff's sheep did catch the disease, and were thereby 
greatly damaged. On this state of facts the Court was asked 

to charjBra 

1. That the plaintiff could not recover for the reason that 

the acts alleged as wilful or negligent were lawful acts on the 

part of the defendont, and, if the plaintiffs sheep took the scab 

by reason of the infection remaining after the occupation by the 

defendant, it would be damaun ahiqae mfurta. 
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2. That the plaintiff had no right to relj on the statement 
of Eaton, that a frost would kill the scub, but, knowing the facta 
himself, was bound to care for his own sheep, and see that they 
were not infected. 

These requests were refused, but the Coart charged the jury 
that if the defendant negligently and knowingly, put diseased 
sheep on the premises, knowing that the disease was contagioua, 
and that the plaintiff ^s sheep would thereby be injured, he would 
be liable if plaintiff 's sheep were thereby infected ; that if the 
plaintiff was guilty of negligence in trusting to what Eaton said 
about the disease being cured by the frost; or if he was negli- 
gent in putting his sheep on the place after he had knowledge 
of defendant's sheep being diseased, then defendant would not 
be liable ; that if plaintiff was himself negligent, or lacked due 
care in placing the sheep on the premises, or if, in other words, 
the plaintiff, through negligence contributed to the injury, he 
could not recover. The jury found a verdict for the plaintiff, 
and the correctness of this charge is the question to be deter* 
mined by the Court. 

Held^ That the act of the defendant in putting the diseased 
sheep upon the premises, with knowledge of the disease and the 
liability to communicate the infection in the manner charged, 
was not a lawful act. Eaton was not a tenant ; the right of 
Cain under the arrangement with Winnie to possession for a 
limited period, was a mere license. Under the terms of the 
arrangement Eaton had no right whatever to take infected sheep 
upon the premises. Under the circumstances, too, it not being 
clear that the character of the disease is so well known that 
plaintiff must be supposed to have been asfamiliar with it, and as 
Eaton, who assumed to be acquainted with it, assured him that 
there was no danger, plaintiff cannot be held gmlty of such 
negligence as to be precluded from receiving compensation for 
the injuryfsustained by hhn. If a party's own wrongful act has 
brought another into peril, he is not at liberty to impute the 
consequences of his acts to a want of vigilance in the injured 
party, when his own conduct and untruthful assertions have de- 
prived the other of that quality and produced a false sense of 
security. 

Judgment of the Court below affirmed with costs. 
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April Term, 1870. 



KiNosBCRT VS. Kingsbury. 

An order conflrmlnga CommiflelonAr*! report, apoa a partnership accounting, is neither a da- 
cree nor a final order, at contemplatod by the Statute regulating appeals. 

Appeal from Cass County. Motion to dismiss appeal. 

Opinion by Campbell C. J. — Tne motion to dismiss was made 
on the ground that the order confirming a Commissioner's re- 
port, upon a partnership accounting, is neither a decree nor a 
final order, as oontemplated by the statute regulating appeals. 
The appellant claims that the order does in fact decide upon 
the merits, and is therefore a decree. If it does so adjudicate, 
it was held in Campau rs, Lnn\ 14 Mtrh. R. 460, that it would 
he appealable, though not deciding the whole case. And if, as 
claimed, the rights passed upon cannot be reviewed at all, un- 
less on this appeal, there can be no doubt of its propriety. 

HM^ That the order under which the reference was had in 
this cause did not adjudicate finally upon anything, and merely 
required the commissioner to examine and state the accounts of 
the partnership, without first adjudging when it was made, or 
on what terms, and without attempting to prejudge any impor- 
tant fact whatever. Until the report should come in, and 
become absolute, there could be no decision at all upon the real 
merits of the cause. The proceedings reported were expected 
to enable the Court to obtain a proper basis for decision. But 
a mere confirmation of the report is not a final decision of the 
cause. The case must, after such confirmttion, be brought on 
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to be heard, and upon the final hearing, if the facts are effi- 
ciently presented to make a decree, the Coart will then pro- 
ceed to adjudicate and direct what remedy is to be had against 
either party, and give its decree in such shape that it can be 
enforced. The present order contains no such features. 

A confirmed report, at best, stands in the same relation to a 
decree, as a rerdict to a judgment. It may be almost certain 
that the decree will follow it, but it cannot be enforced until the 
decree is entered. No rights have as yet been lost to the ap- 
pellant in this cause, and until it is known what decree the 
Circuit Court will render upon the final hearing, it cannot be 
known which party will have cause to be dissatisfied. When 
the decree is made — ^if it should be adverse to the appellant — 
he will be able to raise on appeal the same questions which 
would be open if this order were appealable. 

The appeal must be dismissed with costs ot the motion. 



The People v. Tue Township Board of Salem. 

Taxation ia a mode of raising revenue for pablic parpoees only, and most be laid according 
to some mle of apportionment, ao as to fall with something like impartiality upon the 
persons or property upon which it Justly and equitably should rest. 

If the tax la upon one of the municipal subiUyislona of the State, only, the pnrpooe moat be 
public, as regards the people of such sutrdirision, and local: 1. e., the people of the mu. 
nicipality must hare a sfiecial and peculiar interest in the object to be accomplished 
which will make it Just that they should bear the burden rather than the State at large, 
or a considerable portion of the State. 

The soTereign power of taxation, and the power of eminent domain, haye each their peculiar 
sphere ; and the ugh neither can be pniperly exercised unless the object is public, it does 
not follow that the otiject which di>mands the exercise of the one oZtoay* Justifies the other* 

Every branch of needftil Indtuttry hns a right to exist. The public have a right to demand 
this; and if for that purpose a peculiar locality is essential, he who has thei poasession, 
must, upon Just compensation, yield such po«ses8ion to tno superior interest of the public. 
The business of carrying freight and passoagers by railroad cannot be established without 
the exercise of this power ; heneo its exercise is pemiidrilblti. 

NeceasitT is not the governing consideration for thn exercise of the power of taxation, though 
^rtain objects must be provided for under this power. In rpgard to innumerable objects 
the question is one of mere policy. 

The term " public purpose '* used in reference to the imposition of a tax has no relation to the 
agency of the public neod or extent of public benefit. It is merely a term of cla6slficft> 
tlon, to designate the objects for which, according to settled usage, the State is to provide 
from those which, by the like usage, are left to private inclination, interest or liberality. 

The construction of a railroad, which Is to be owned and controlled by individuals or by « 
private Corporation is not a public, but a private purpose within the meaning of those 
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terms aa emplojed Id tfio lAw of taxation. The interest which the public hare In it is no ' 
other or greater than in a hotel, giist-mlll or the establishment of a daily paper. 

The State has nut the power to Aimish capital to set private parties up in bodiuess. 

Discrimination by the State between dilTerent classes of occupations is not legitimate legibla- 
tiou, and U an invasion of that etjUHllty of right and principle which is a maxim in State 
government. 

The Constitution of the State does not confer power upon the Legislature to authorize towQ- 
shfps to loan their credit to railroads. 

Opimon hy Cooley, J. — In order to render valid a burden 
imposed by the Legislature as an exercise of the power of tax- 
ation, the ioUowing requisites must appear : 

1. It must be imposed for a public, and not for a mere pri- 
vate purpose. Taxation is a mode of raising revenue for public 
purposes only. And where it is prostituted to objects in no 
way connected with the public interest or welfare, it ceases to 
be taxation and becomes plunder. 

2. The tax must be laid according to some rule of apportion- 
ment; not arbitrarily or by caprice, but so that the burden 
may be made to fall with something like impartiality upon the 
persons or property upon which it justly and equitably should 
rest. A State burden is not to be imposed upon any territory 
smaller than the whole State, nor a county burden upon any 
territory smaller or greater than the county. Equality in the 
imposition of the burden is ot the very esscence of the power 
itself, and though absolute equality and absolute justice are 
never attainable, the adoption of some rule tending to that end 
is indispensible. 

3. If the tax is imposed upon one of the municipal subdi- 
visions of the State only, the purpose must not only be a public 
purpose, as regards the people of that subdivision, but it must 
also be local ; that is to say : the people of that municipality 
must have a special and peculiar interest in the object to be 
accomplished, which will make it just, proper and equitable 
that they should bear the burden, rather than the State at large, 
or any more considerable portion of the State. 

These three principles are fundamental maxims in the law 
of taxation, and inhere as conditions in the power to impose 
any taxes whatever, or to create any burden for which taxation 
is to provide ; and it is only when they are observed that the 



XXXVni SOPRSUK COURT DECISIONS. 



Tax pBorLB V. Tbb Towbuop Boakd or Bjjjm. 



Icgifilature is exercising anj authority over tliis sabject which 
has been conferred upon it. 

The fact that a railroad in the hands ot a private corpora- 
tion is called a public highway, and is recognized as so tar a 
public purpose that the power ol eminent domain may be ex- 
ercised to aid in its construction, does not conclusively deter- 
mine that it is a ^^ public purpose,^^ within the meaning of the 
law of taxation. Reasoning by anology from one of the sover- 
eign powers of government to another is exceedingly liable to 
deceive and mislead. An object may be public in one sense 
and for one purpose, when in a general sense and for other 
purposes it would be idle and misleading to apply the same 
terms. All government powers exist for public purposes, 
but they are not necessarily to be exercised under the same 
conditions of i)ublic interest. The sovereign police power 
which the State possesses is to be exercised only for the gen- 
eral public welfare, but it reaches to every person, to every kind 
of business, to ev^ry species of property within the common- 
wealth. The conduct of every individual and the use of all 
property and of all rights is regulated by it to any extent found 
necessary for the preservation of the public order, and also for 
the protection of the private rights of one individual against 
encroachment by others. The sovereign power of taxation is 
employed in a great many cases where the power of eminent 
domain might be made more immediattly efficient and available 
if constitutional principles could sufier it to be resoited to ; but 
each of these powers has its own peculiar and appropriate 
sphere, and the object which hpvb/ir for the demands of one, 
is not necessarily of a character to permit the exercise of 
another. 

The resemblance of railroads in tlie hands of private parties 
to the highways which belong to the public, and which the 
people make and keep in repair is rather fanciful than otherwise, 
and has been made prominent, i)erhaps, rather from the neces- 
sity of resorting to the right of eminent domain for their estab- 
lishment than for any other reason. They are not the jyeojJeh 
hi:/Jiirai/s^ but they are jrlvate property, whose owners make it 
their business to transport persons and merchandise in their 
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own carriages over their own land, for such pecuniary compen- 
sation as may be stipulated. Their business has a public aspect, 
inasmuch as it accommodates a public want ; and therefore the 
road in a certain sense is a public purpose. But it is not such 
in any other or different sense than would be the opening oi a 
hotel, the establishment of a line of stages, or the putting in 
operation of a grist-mill, each of which may be a local necessity. 
In the exercise of the right of eminent domain the most 
important consideration is the necessity of accomplishing some 
public good which is otherwise impracticable. . The power is 
much nearer akin to that of the public police than to that of 
taxation ; it goes but a step farther, and that step is in the same 
direction. Every man has an abstract right to the exclusive 
use of his own property, for his own enjoyment in such a man- 
ner as he shall choose ; but ii he should choose to create a 
nuisance upon it, or to do anything that would preclude a reas- 
onable enjoyment of adjacent property, the law would interfere 
to enforce restraints. Under some circumstances the owner of 
land, by a proper exercise of the police power, may 'be preclu- 
ded from carrying on a legitimate business upon it, or may be 
compelled to sell it, because he is unable to make use of it for 
his own purposes under the regulations of police which have 
been prescribed. These regulations restrain the right to the 
individual for the good of the community at large ; and the 
right of eminent domain only recognizes and enforces the 
superior right of the community against the selfishness of 
individuals in a similar way. Every branch of needful industry 
has a right to exist, and the community has a right to demand 
that it be permitted to exist ; and if for that purpose a peculiar 
locality already in the possession of an individual is essential, 
the owner's right to undisturbed occupancy must yield to the 
superior interest of the public. As the business of carrying 
persons and property by railroad cannot be established without 
the exercise of this power, its exercise is permissible, and the 
owner of land needed for a railroad may be compelled to dis- 
pose of it at a fair valuation for that purpose. Eminent domain 
establishes no industry, but it so regulates the relative rights of 
all, that no individual shall have it in his power to preclude its 
establishment. 
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But necessity is not the governing consideration when the 
power ot taxation is to be exercised, and in many cases has little 
or nothing to do with the question involved. Certain objects 
must of necessity be provided for under this power ; but in 
regard to innumerable other objects for which the State imposes 
taxes upon its citizens, the question is always one of mere policy, 
and if the taxes are imposed, it is not because it is absolutely 
necessary, but because on the whole it is deemed best by the 
public authorities that they should be. On the other hand, 
certain things of absolute necessity to civilized society the State 
is precluded from providing for at all, and they are left to the 
fostering care of private enterprise and liberality. Of these 
may be mentioned religious instruction. A skillful physician 
may be an urgent public need in a town, but taxes cannot be 
imposed to hire one to locate there. It would be said at once 
that any such taxation was for a 7}ra-a//' purpose, though the 
public might have a much greater interest in it than in the 
improvement of some back street, for which the right to appro- 
priate taxes would be undoubted. 

The term ** public purpose," therefore, when employed to 
designate objects for which taxes may be imposed, has no rela- 
tion to the urgency of the public need, or to the extent of the 
public benefit which is to follow. It is, on the other hand, 
meri'ly a term of da^sifiration^ to distingimh the objects for ivhirh, 
acconUmj to nettled usagr^ the State u to provide ^,from tliote ichirhy by 
the like uitage are left fa private inclination^ interest or liberality. 
It creates a broad and manifest distinction between public works 
and private enterprises ; between the public conveniences which 
it is thebusiness of the government to provide, and those which 
private interest and enterprise are expected to provide when- 
ever the demand is sufficient. 

The construction of a railroad which is to be owned and con- 
trolled by individuals or by a private corporation, is not a public 
but a private purpose, within the meaning of those terms as 
employed in the law of taxation. The interest which the public 
have in it is no other or different than that which they have in 
the building of a hotel, or a grist-mill, or the establishment of a 
daily paper.- If the public could be taxed for the one, they 



SUPREME COURT DECISIONS. xH 



TBI PioPLK v. Thk Township Boaeo op Salkk. 



could tor the other. It is not in the power of the State to 
iuinish capital to set private parties up in any kind of business, 
or to enlarge their business after they have entered upon it 
The discrimination by the State between the different classes of 
occupations, and the favoring of one at the expense of the rest 
whether that one be farming or banking, merchandizing or 
milling, printing or railroading, is not legitimate legislation, and 
is an invasion of that equality of right and privilege which is 
a maxim in State government. When the door is once opened 
to it, there is no line at which we can stop, and say with confi- 
dence that thus far we may go with safety aud propriety, but 
no farther. Every honest employment is honorable; it is 
beneficial to the public ; it deserves encouragement ; but the 
State cannot discriminate for one against another. The State 
can have no favorites. Its business is to protect the interests of 
all, and to give all the benefit of equal laws. It caimot em- 
power the majority, convened in a town meeting, to levy taxes 
upon the minority to be paid over to private parties, upon the 
pretence that the expenditures by those parties iA their own 
interest will incidentally benefit the public, when these inci' 
dental benefits are only similar in kind to those which must fiow 
irom the establishment and proper management of any private 
industry. Individuals must judge for themselves whether such 
incidental benefits constitute any claim upon theu' gratitude or 
liberality. 

Because, therefore, it is not an exercise of the power of 
taxation, or of any other legislative authority, and is entirely 
outside of any power conferred by the Constitution upon the 
legislature, the act which assumed toconfer upon the townships 
in the counties of Wayne, Washtenaw, Oakland and Livingston, 
authority to loan their credit to the Detroit and Howell R. R. 
Co., and to levy taxes to provide for the loan, is unconstitutional 
and void. 

This opinion was concurred in by Campbell, C. J., and 
Christiancy, J. 

Opinion by Graves, J. — In t^iis tribunal the door is closed to 
all debate, except upon tlie single question of constitutional 
validity. As Judges, we have no ears to hear, and no minds to 
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consider any argnment which does not bear upon this legal 
point. We are not to listen to any argnment drawn irom the 
liability of the Legislature to abuse the power of taxation. 
The question is upon the fj-istencc of the power as applied to 
the particular subject, &nd not upon the degree to which it 
would be possible to carry it. All power is subject to abuse, 
and if this circumstance is to be taken as an argument against 
its existence, we are irresistably driven to results fatal to the 
existence of all government. The same argument can be em- 
ployed to beat down all original, as well as delegated, authority. 
All human agencies are fallible, and the judiciary has no pre- 
eminent claim to infallibility. 

No branch of the Government has the right to abdicate its 
duties, or arrogate to itself any function committed to another, 
or to exercise any authority which has been withheld or denied. 
The Legislature must make the law ; the Courts must construe 
and apply it, and the Executive enforce it. The Courts, in 
passing upon the constitutionality of an act, are to recognize 
the supremacy of the Constitution ; and in the investigation 
of constitutional questions are to be guided by certain rules, 
some of which are set forth and explained in Star$ is, Cvirelf^ 
5 Mkh.^ '251. In that case the Court said : ** If it be said the 
law is unnecessarily severe, and may sometimes do injustice 
without fault in the sufferer under it, our reply is : These are 
considerations that may very properly be addressed to the Leg- 
islature,|l)ut not to the Judiciary ; they go to the expediency 
of the law, and not^to its constitutionality. When Courts of 
justice, by reason of snch objections, however well founded, 
seek for some hidden or abstruse meaning in one or more clauses 
of the Constitution, to annul a law, they encroach on the power 
of the Legislature, and make the Constitution, instead of con- 
struing it. * * * * The time was, 
and the period not very far distant, when Courts were reluctant 
to declare a statue void, and did not feel warranted in doing fo, 
unless they could lay their finger on the particular clause that 
was violated, and the conflict between the statue and Constitu- 
tion icus obvimi^. 

In the same case, my Brother Christiancy contrasted the 
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principle upon which the Federal and State Governments were 
founded, and held, as all the Courts in the United States have 
held, and now hold, that in respect to questions of Constitu- 
tional authority, under ihe fonyierj the inquiry is, has the power 
been grantpjl? and under the latter^ has it been prohihitecJ f — ar- 
riving at the conclusion that an act of the State Legislature, 
not prohibited by the express words of the Conbtltution, or by 
necessary implication, could not be declared void as a violatior > 
of that instrument. In the case of Twitchdl vt^, B'o /</^i, 13 Mirh. 
127, it is held that ** where a repugnancy is claimed to exist, 
between an act of the Legislature and the Constitution, the 
Courts must examine and construe the provisions of each in the 
light of the other. And they must sustain the law if they have 
any reasonable doubts of the conflict, even thjwjh thaee douLts 
spring from a construction of the Constitution itself. 

The objection of my brethren to the act under considera- 
tion, is, that to their minds, it attempts to authorize a tax on 
the people of a township for a mere private purpose. In de- 
bating this question, they are compelled to prove that the 
exercise of the power of eminent domain, in tavor of the cor- 
poration, does not admit any public quality in the corporation, 
or any relation between the corporation and the public which 
could, as a question of constitutional power, justify the exer- 
cise of the power of taxation to help build the road, and to 
maintain this position an elaborate effort is made to prove the 
absurdity, or incongruity of a contrary doctrine, by putting a 
great number of extreme cases and cases assumed to be analagous. 
In none ol the examples relied on, however, has the enterprise 
or business been stamped by authority of the State with the 
public quality or character accorded to railroad copcrations in 
this Commonwealth. It is conceded that a railroad corporation 
\ s to be considered public^ in this State, in respect to the exer 
cise of the power of eminent domain ; but my brethren think 
\X,p)rivate in respect to the power of taxation. The grounds of 
this distinction do not satisfactorily appear. It is not con- 
tended that the power of eminent domain can be rightfully 
exercised in behalf of printing companies, or hack and dray com- 
panies ; and yet the argument rests upon the theory thiX pnffct 
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f'i^wiUty pxists beticem all these parties in respect to the rijht to 
'V ffcise it fit/ omstitutional poicer in their favor ^ wheD the exercise 
ot such right dependb on their relations and duties to the public. 
All reasoning, therefore, against the power to aid the construc- 
tion of a railroad bj taxation, based upon the analogy between 
railroad corporations and other companies not entitled, will be 
likely to carry us to a result as to the employment of the power 
of eminent domain, which all confess to be untenable. 

Under our Constitution, the property of no one can be 
taken by the exercise of the power of eminent domain, except 
for 2)ublic me, and it is admitted to be settled law that the use 
tor a railroad corporation is a j^uhlic usf according to the Con- 
stitution. No such distinction has been made by the Legisla- 
ture and the Courts in favor of printing companies and the like. 
In the case of railroads, the State assists in getting the ground 
for the road : it provides that the machinery of the Courts may 
be used therefor, and casts some portion of the expense on the 
tax-payers. A court of justice can as well justify the exercise 
of the power of taxation as the exercise of the power of eminent 
domain, upon the grounds of eatra ronstihitional necessity. But 
the exercise of neither can be so justified. Both powers spring 
from political organization, and rest upon the fundamental law 
of such organization. '^ The right of taxation and the right oi 
emineot domain rests substautially on the same tbundation.'' 
" Taxation exacts money or services from individuals as, and for, 
their respective shares of contribution to any public burthen. 
Private property taken for public use, by right of eminent domain, 
is taken, not as the owner's share of contribution to a public 
burthen, but as so much beyond his share.'' 4 Om.^ 41 9« This 
view was approved in Seers vs, CottnH^ 5 Mich., 251, and in the 
Wofidhri'lge case, 8 Mich.^ 274. None of these cases intimate 
that the power of eminent domain bears any relation to the 
police power, or that under a Constitution forbidding its exer- 
cise except to take property far public ttsf, its employment to 
take property tor a private use, or for the private use of a private 
coipuratifm^ could be jutified on the plea of ntct^i^si'9/. Nor is it 
suggested that the private vse of a private corporation which 
could not be aided by taxation could be so essential to the pub- 
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lie interest, local or general, as to oreate a lawful necessity/. 
There is no intimation that ihe subject, which as a public one, 
could call into exercise the power of eminent domain, would 
relapse into a private one when the power ol taxation should be 
invoked. 

The case of Sicmi vs, WiUiamsy 2 Mich.y 427, holds that " the 
object which determines the character of a corporation is that 
designed by the Legislature, rather than that sought by the 
company. If that object be, ptimarily^ the private interest of 
its members, although an incidental benefit may accrue to the 
government therefrom, then the corporation is private ; but if 
the object be the public interest, to be secured by the exercise 
of powers delegated for that purpose, which would otherwise 
repose in the State, then, although private interests may be in- 
cidentally promoted, the ooporation is, in its nature, public. 
* . * * * * It argues nothing, that 

compensation is required to be made for property taken, before 
it can be used, for this is made by the Constitution a condition 
to the exercise of this right by the Government itself, and the 
delegation of the power necessarily carries the incident with it) 
Nor can it be said that the property, when taken, is not used 
by the public, but by the corporators, for their own profit and 
advantage. It is unquestionably true that these enterprises 
may, and probably always are, undertaken with a view to pri- 
vate emolument on the part of the corporators ; but it is none 
the less true that the obj- •' of thr. G jo^'nuwu^ in cr^.atiiitj them is 
public utility, and that private benefit, instead of being the oc- 
casion of the grant, is but the reicard springing from the 
service. * ♦ ♦ 'pj^^ grant to the corporation 

is, in no '« '«-/aZ particular ditiTer eat from the employment of 
commissioners or agents. The difference is in thyrtc rather than 
in lyrinriple, in comp*'nsatio/i rather than in power^ 

This case decided that the power of eminent domain could 
be exercised in favor of railroad corporations, and declared 
the grounds on lohlrh alone it could be done. Those grounds so 
far jvs they relate to this discussion, were, that the purpose was 
public, hnd public in th' o'-ry .s-?/K' H'ho d'tiiwd to bj nereiisary to 
Juati/j/ taxatiqn. Without overruling this case a majority of the 
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Court now mainlain that the aid &ct in question is unconstitu- 
tional on the prf'ci:;r ^rtrumh that the purpose is not pubUr io the 
sense there deliberately and ezplicitlj declared. And it is upon 
this exact point that the present case is made to turn, the result 
being rested upon the ground that the purpose is not public in 
that sense in which it was declared to be public in the instance 
mentioned. 

I do not bind mjseif to all the reasonings in the case of 
Swtin vs, Wi/iiftnvi, but cite it to show precisely what our pre- 
decessors decided in 1852, and the grounds of that decision. 
For eighteen years this judgement has been accepted as «le- 
cisive of the grounds upon which the power of eminent 
domain could be exercised in favor of ruilroad corporations in 
this Commonwealth: 

Whatever the public does is performed to advance the 
public interests only. The conferring of corporate life, the 
exercise of the power of eminent domain to procure a road- 
way and other needful things, and the raising ot money by tax 
to help the roadway into shape, are all acts which the public 
does exclusively for the public advantage. The private emolu- 
ment of the corporators is not the object of the public, and the 
assumption that it is so, begs the question. The purposes of the 
corporators, however personal and private, cannot convert the 
public object into a private one. 



£dward8 a Sanborn vs. Hughes, et uL 

WiiEBE ft pnrtj is able to make a cft«e for attachtneDt against the property of one onlj, of 
several dehtor«, be is not to allege h Joint wrong by them all ; and in case he does 8(>, the 
attachment, so far as it holds the property of the purties innocent of fraud, may b« dis • 

solved. 

Vfi'tiomn to Circuit Court Commissioner of Genesee County. 

Ojniiion hy CooLEY, J. — Plaintiffs sued out an attachment 
from the Circuit Court against Hughes, Reams <fe Williams, 
who, as partners, had become indebted to them. The affidavit 
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for attachment was made by Sanborn, and it alleged that the 
affiant had reason to believ%, and did believe, that the defend- 
ants were about to dispose of certain of their property with 
intent to defraud their creditors. Considerable property be- 
longing to Hughes A Reams was seized by virtue of the writ, 
but VVilliams, it seems, had ceased to be a partner with the 
other defendants, and no service was made upon him or his 
property. Hughes petitioned the Circuit Court Commissioner 
for a dissolution of the attachment, claiming to have acquired 
all the right of Reams in the property, by purchase since the 
attachment. On a hearing before the Commissioner, the plain- 
tifts were able to show strong grounds for an attachment as 
against Reams, but none at all as against the other defendants. 
The Commissioner dissolved the attachment, and the plaintiflfe 
removed the proceedings to this Court. Plaintiffs claim that the 
proceedings should be reversed, because, Among other reasons, 
Hughes could not lawfully apply for a dissolution of the at- 
tachment without joining his co-defendants with him, or, at 
least, the other defendant, whose property was taken. Hughes, 
on the other hand, claims that an attachment which proceeds 
against persons as guilty of a contemplated joint fraud, when 
two of them are wholly innocent, is entirely unwarranted, and 
that either of the parties is at liberty to apply separately to 
have the wrong which is done him corrected. 

HrhJ, That by the statute governing this case (Laics 0/I86I 
p. 480) when the plaintiff is able to make a case against one of 
several debtors, whether they are indebted as partners or other- 
wise, he is not to allege a joint wrong by theni all, but must 
set forth his case in the affidavit according to the facts. The 
proceedings should be affirmed with costs. 



Mattison vs. Mattsson. 



A preliminary objection was raised that notice of the mo- 
tion to dismiss the case had not been entered in the special 
motion book, according to rule nine, but the Court announced 
that they had never enforced that rule in chancery cases. .; 
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Case vs. Petkks. 

The effect of written eTidence of title tthonld not be changed, by an alleged parol agreement* 
ap^>n a slight preponderance of evidence. The Court should l)e satisAed beyond a rea 
sonable doubt. 

Appeal from Wayne Circuit. 

Opinion hi/ Christianxy, J. — Admitting that the verbal 
agreement set up in the bill, under the circumstances alleged^ 
would make Peters a mortgagee of Case, and convert the 
lease into a mortgage to secure Peters, rather than a trust 
in favor of complainant, and that the bill is rather in the 
nature of a bill to redeem than for the specific performance 
of an agreement, the complicated verbal arrangement set 
up is so entirely dilferent from and inconsistent with the lega^ 
effect of the written lease, and the other written evidences of 
the transaction, as to have made it a very unfit subject to be 
trusted lor years entirely to the mere memory ot the parties. 
But upon the hypothesis that the case sought to be established 
by complainant, would be one rather in the nature of a mort- 
gage than a trust, and that parole evidence, therefore, is admis- 
sible to establish the agreement, and thereby change this lease 
executed by Bishop to Peters into a mortgage from complainant 
to Peters, it would be dangerous; and it would tend to weaken 
confidence in titles generally, if the eflects of deeds, leases, or 
other written evidences of title could be thus changed by a 
verbal agreement, except in very clear cases, where the con. 
tract a]ipeared to the entire satisfaction of the Court. It should 
never be done upon a slight preponderance of evidence Tne 
Court should be 6atis6ed beyond a reasonable doubt. The evi- 
dence of thib alleged agreement is not of this character. The 
decree of the Court below must be reversed and the bill dis- 
missed with costs. 
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Tripp vs. Haesig. 

A warranty deed of lands carries with it the corn standing thereon, whether ripe or unripe 

Error to Kalamazoo Circuit. 

Opinion hy Graves, J. — Tripp sued Haesig for the alleged 
conversion of a quantity ot standing corn, which Tripp claimed 
as his property, and on the trial a verdict passed for Haesig 
Tripp sold and conveyed by warranty deed a ferm pn which he 
had lived and raised the corn in question, in the season of 1865, 
to defendant, about December 13, 1865, while the com was still 
standing. No exception or reservation was made in the deed. 
Tripp claimed that the com being over-ripe when the deed was 
executed, did not pass. The Court directed the jury that the 
corn, though ripe, and no longer deriving nourishment from the 
ground, would, if attached to the soil, pass by sequence of the 
land 

IMd^ That there was no error in this charge. Whether the 
corn would pass or not could no more depend on its maturity 
or immaturity than the passage of a standing forest tree by 
conveyance of the land would depend upon whether the tree 
was living or dead. This question depends upon whether the 
crop is at the time attached to the soil, and not upon its condi* 
tion as to maturity. 

Judgment below affirmed with costs. 

Christiancy, J., concurred, but said : " Had it appeared in 
the case that it was the custom of the country where the farm 
was situated (as it is in some of the Western States) to keep 
the ripe corn in the field for winter, or till wanted for use or 
market, and to be taken only on the like occa.sion or for the 
like reasons as if stored in the crib or granary, thus using the 
field merely as a substitute for such crib or granary, I am inclined 
to think I might have agreed in the opinion intimated by the 
Supreme Court of Illinois, in PoircH vs. Rich, 41 UK 466. 
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Hannahs, ^/ a/, vs. Sheldon. 

H, iMu«d a certificate of depo«it to F. F. transfened the same to 9. S. broogbt aoit agmiast 
H.. on th>' certificate. At ihe trial, H off«*rMl to prove that F. was in«an« at the time of 
the transfer to B. The proiKMfd erideuce wns ezcluded. Hfhij that aach exclasi -o was 
cnor. 

Error to Calhoun Circuit. 

Opinion hy Cooley, J. — Sheldon sued the Hannahs upon a 
certificate oi deposit issued by them to Mrs. J. Failing, and by 
which they promised to pay to her order 8804 75 in current 
bank notes. The certificate bore date February 2d, 1859, and 
Sheldon claimed title thereto as assignee The transfer of the 
same by Mrs. Failing was proved by her blank indorsement 
thereon. She was deceased at the time of the trial, and the 
defendants offered to show that from the date of the certiffioate 
to the the time of her decease she w^s insane, and incapable of 
transacting business. The plaintiff objected to the proposed 
evidence, and the Court excluded it. No ground was suggested 
on the argument upon which the ruling could be sustained. 

Hf'hly That if Mrs Failing was insane she could have made 
no valid assignment of the certificate, and the title thereto 
would have been in her personal representatives after her 
decease, and not in Mr. Sheldon. 

Judgment below reversed with costs, and new trial ordered. 



Pip ft a1, vs. Reynolds and Hess. 

A. sues B. Declaration allo^i'S that B. proniise'l, for a cousideratioii tu lalxtr for A., which C 
hxd before ngree<l Xa do, Imt does not 8t»te to whom B. made the prumiso. Hdd^ Th« 
decluration does uot allege a catut* of action against B. 

Opt n inn Jtij Gkayks, J. — lu this casc the Court below in-trnct- 
ed the jury that the special counts in the declaraiiou did not 
allege a cause of action, and there was judgment for deteudants. 
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Hicks t. Hicks. 



The declaration sets forth that the defendants promised — for 
a certain consideration from one Ecklin — to perform a job of 
painting for plaintiffs, which Ecklin had before agreed to 
do for them, bat it is not stated to whom the defendants 
made this promise. It is, however, alleged that '* by means 
of the premises, promises and undertakings, the defendants 
became liable," <fcc. 

H^lil^ That the passage in the declaration which alleges the 
liability of the defendants, has no effect as a statement of a 
ground of action; that it is only a conclusion of law and not an 
allegation of fact, and unless the facts should appear to warrant 
this conclusion, the declaration could receive no aid from it. 

HrU further^ That the declaration sets forth no cause of 
action against the defendants, since the contract set up appears 
to have been made between Ecklin and the defendants ; and the 
plaintiffs are not shown to have been connected with the con- 
sideration or pronise, or to have been privy to the transaction; 
that the fact that the defendants agreed to perform a job for 
Ecklin, which the latter had agreed to perform for the plaintiffs, 
does not invest the plaintiffs with the right to recover of the 
defendants in special assumpsit, on an agreement to which they 
were strangers, any damages caused by the failure to perform 
that agreement. 

Judgment below affirmed with costs. 



■ ♦ • 



In The Matter of John HicKS and Joshua Hicks. 

The giving of a second mortgage before the filing of the first, with a view to giving the 
second mortgagee a priroity, renders the mortgagor liable as a wrong doer, and he may 
be proceeded against by capiat. 

Error to Ionia Circuit. 

Opinton hi/ Campbell, C. J. — The parties who were discharg- 
ed under a habeas corpus proceeding, were arrested on a capias 
a'l T'iiprmtlrndum.^ sued out for an alleged injury, for which 
redress was sought by an action on the case in the nature of an 
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action of trover. The validity of the arrest depended upon the 
affidavit, which set out these facts : 

That March 24, 1869, the Fulton Iron and Engine Works ot 
Detroit, sold to the Hicks Brothers at Saranao, some machinery, 
the purchasers paying (800 in cash and giving their notes and 
chattel mortgage tor the balance. The mortgage was sent by 
the Fulton Works to the Detroit Sa Milwaukee Railroad agent 
at Saranac, together with the property, with instructions to 
deliver the latter to the Hicks Brothers upon their obtaining 
irom the land on which the mill, which was to contain the ma- 
chinery, was to be erected, a recognition of the right of the 
Fulton Works to the property. The recognition was endorsed 
on it, and the mortgage was recorded in the town clerk's office 
at Saranac April 1, 1869. 

March 29, while a part of the mortgaged property was in 
the possession of the Railway, the Hioks Brothers purchased on 
credit, a lot of logs from Charles Macomber, and gave a second 
chattel mortgage upon the machinery and upon some logs to 
secure the payment of $9,859, which mortgage was filed with 
the Town Clerk in the evening of March 30. 

The objections to the affidavit were ; First, that if the second 
mortgage was by these acts given priority, that could not give 
any cause of action tor the injury ; Second, that it does not 
appear that any such priority was gained. 

Ifnd, That the sale in this case passes the property to the 
Hicks Brothers, and that their action in making the second 
mortgage made the Hicks Brothers responsible as wrong doers 
and the affidavit justified the arrest. 

Judgment of discharge reversed with costs. 



So 
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Abstracts of Decisions of the Supreme Court, rendered at 

the April Term, 1870. 



Ballou ys. O'Brien. 

In 1810, by the treftty of Saginaw, the Chippewa Indians reaerred large tracts of land. Sec- 
tion 16 waa Included. By the treaty of Detroit in 1887, theve resenrations, excepting one 
■mall one, were ceded by the GUppewaa to the United States — the Government to sell the 
lands and pay the net proceeds to the Indians. In 1865, "all the lands within the State 
heretolbre owned by them asreeerrationB, and whether held In tmst for them by the United 
States or otherwise,*' were ceded to the United States. July 26, 188«, the United States 
QoTernment offered to the Legislature ot M ichigan , section 16 of every township of the publie 
lands, providing that " where such section has been sold or otherwise disposed of, other landa 
equivalent thereto, and as contiguous aa may be, shall be granted to the State for the use of 
schools." This offer was accepted December 16th , 1886. Hdd, that though the State acquir- 
ed no right to the sixteenth section, December I6th, 1886^ yet that such right did pass to tho 
State in 18M. 

Whether the Gommissioner of the State Land Office has authority in the absence of any 
statute, to appoint an agent and confer upon him power to sieae timber, lumber, Ac., which 
have been cut upon landa belonging to the Sate, and to sell the same at private sale. — Query : 

Oaue nwUfrom Ba^ OiremU 

Opinion hy Coolsy, J. 

By the treaty of 1819, the Chippawa nation ceded to the 
United States a large extent of territory, reserving fifteen tracts 
of land which were specified, and also one tract of 40,000 acres 
on the west side of the Saginaw river, to be thereafter located 
(7 Stat, at Large, 203.) This tract was located in 1820. 

By the treaty of Detroit in 1837, these reservations— except- 
ing one small one — were ceded by the Chippewa nation to the 
United States; the United States at the same time agreeing to 
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'' pay to the said Indians in consideration of the lands above 
ceded, the net proceeds of the sales thereof, after deducting the 
expense ot survey and sale/' together with the incidental expenses 
ot the treaty. The lands were to be surveyed in the usual way, 
and offered for sale in the same manner as other public lands, 
(7 Stat, at Large, 528.) They were actually surveyed in the 
year 1843 and put upon the market. 

This treaty remained in force until the treavy of August 2 
1855, by which the Chippewas ceded to the United States, *' all 
the lands within the State of Michigan heretofore owned by 
them as reservations, and whether held in trust for them by the 
United States or otherwise." 

The State of Michigan was admitted to the Union on the 
acceptance of certain propositions made by the act of Congress 
of June 23, 1836, under one of which the proper State officers 
have assumed that the land in question became the property of 
the State. The act of Congress and the acceptance thereof are 
published with the Compiled Laws, p. 37. 

In the winter of 1866-7, one Daniel Burns went unon Sec* 
tion Sixteen, in township fourteen north, of range four easti 
which was within the limits of the forty thousand acre reserva- 
tion, and cut a quantity of pine logs. It does not appear that 
the land upon which the logs were cut had ever been patented 
or sold by the United States to any individual purchaser, or pre- 
empted, or allowed to be taken as a homestead. In February, 
1867, the Commissioner of the State Land Office appointed one 
Edward L. Briggs " as agent of the State Land Office, to enter 
upon any lands belonging to the State of Michigan, or on any 
lands for which the State is acting as trustee, and seize and report 
the seizure of any timber or property unlawfully cut upon any 
of said lands, and to seize and report the seizure of any timber 
or lumber or shingles manufactured from any timber so unlaw- 
fully cut or taken from any of said lands, where the same shall 
be found within the limits of this State, and can be identified,** 
and by the power of attorney given him by the Commissioner 
it was made his duty immediately to report the land upon which 
a trespass had been committed, the quantity of timber cut upon 
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the same and its probable value, and to dispose of the same at 
public or private sale, as he should deem best, and also to settle 
and adjust all trespasses, reporting in each case the amount se- 
cured by the settlement. Acting under this power of attorney, 
the agent seised upon the logs so cut by Bums, and sold them 
at private sale to the plaintiff for the sum of fifteen hundred 
dollars, which was paid to him by the plaintiff, and was nearly 
or quite the full cash value of the logs. Burns, however, had 
previously sold the logs to the defendants, O'Brien and Walsh) 
who bought in good faith, and this suit was an action of replevin 
therefor, and was brought without any previous demand. 

. The defendants insist : 

1st. That the land upon which the trespass was committed 
was not the property of the State of Michigan as primary 
school lands, but was the property of the United States. 

2d. That conceding the lands to belong to the State, the 
Commissioner of the State Land Office had no authority to ap- 
point an agent with the powers he attempted to confer upon 
Briggs, and consequently the seizure and sale of the logs were 
void, and the plaintiff acquired no title thereto. 

3d. That even if the sale of the logs to the plaintiff was 
valid, he could not lawfully replevy the same without first mak- 
ing demand therefor. 

It does not occur to us, when we regard the legislation of 
Congress bearing on the subject, and the uniform policy of the 
United States in the endowment of the public schools, that 
there would be much plausibility in any adverse claim that could 
now be set up against the State. The objection is based upon 
the first proposition made to Michigan by the United IStates, by 
the act of June 23, 1836, and which proposed, *^ That section 
numbered sixteen in every township of the public lands, and 
where such section has been sold or otherwise disposed of, other 
lands equivalent thereto, and as contiguous as may be, shall be 
granted to the State for the use of schools.'' The argument is 
that all the lands which by the treaty of Saginaw were reserved 
to the Indians, were thereby " disposed of,^^ so that the grant 
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made to the State in 1886 could not possibly convey tbem, and 
it is farther argued that the subsequent treaties, which being in 
pari materia^ must be considered with the act of 1836 in order 
to arrive at its true interpretation, all tend to show that the 
United States have not regarded any portion oi the lands lying 
within these reservations aa falling within the proposition oi the 
act of 1886 above quoted. 

The lands in qaestion did not pass from the United States 
by the mere act of the State in accepting the propositions made 
to it by the act of Congress referred to. The lands at that 
time were reserved to the Indians, and it was not certain that 
the Indian title thereto would ever be extinguished. The Fed- 
eral Government was under no obligation to the State to extin- 
goish it, and although, looking at the general policy of the Gov- 
ernment, it was highly probable that this would be done, yet 
the period of any attempt in that direction was wholly oncer* 
tain, and when it came to be made it was quite possible that 
such conditions might be insisted upon by the Indians as would 
preclude the State acquiring any claim. 

The case actually shows that such conditions were insisted 
upon, and also that they were submitted to by the Government. 
The treaty of 1887 transferred the Indian title to the United 
States, but in trust only ; and the Government undertook to 
sell the lands and account to the Indians for the proceeds. 
This treaty' appears to have applied to the sixteenth section as 
much as to any others. It is very clear, we think, that while 
this treaty remained in force the State acquired no right to the 
several sections sixteen which were surveyed under it. But 
this treaty was iuperceded by that of 1855, by which the trust 
interest of the Indians was forever extinguished, and the lands 
embraced by the reservations became a part of the general do- 
main. 

Kow there has been a uniform policy on the part of the gen* 
oral government, that every sixteenth section of the whole pub- 
lic domain should pass to the State in which it was situated for 
the use of schools. Wherevi^r, by reason of previous grant or 
other disposition this has become impracticable, other lands con* 
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tiguous thereto are substituted. Those lands, however, in which 
the Indians have a possessory title do not fall within the influ- 
ence of this policy until that title is extinguished , but as soon 
as the extinguishment takes place the policy attaches. Until 
1655, the State neither acquired a right to the lands in question 
nor did the proposition of 1886 we have cited oblige the gen* 
eral government to convey other lands in lieu thereof. But 
there can be no serious question, we think, that the right passed 
to the State in 1855, unless there is something in the terms of 
the proposition of 1886 which would confine its operation to 
lands which were in such condition in regard to title, that they 
might pass immediately when the proposition was accepted. 

The grant by an individual must generally operate at once 
if it ever does, but the grant of a sovereignty is governed by 
different principles, and must have operation according to its 
intern, whatever that may be. It may have a continuous oper- 
ation, 80 as to transfer different parcels of land, from time to 
time, as the sovereignty may become vested with title thereto, 
if such appear to be its purpose. And such, we think, was 
clearly the purpose of the proposition of 1836. Its design was 
that every section numbered sixteen of the public domain, 
whether then constituting a part thereof or becoming such 
afterwards by extinguishment of the Indian title, should be 
granted to the State as an educational fund. The words em- 
ployed in the proposition aptly indicate an intent that it should 
have continuous operations, and we have seen already that the 
general policy of the Government was in accord with this ap- 
parent purpose' We have therefore no difficulty with the first 
question. 

We say nothing of the very bro: d powers which the Com- 
missioner attempted to cx>nfer upon his agent in the present 
ease ; but looking only nt what was done here — the seizure and 
sale — we are of opinion that if the Commissioner was the pro- 
per officer to make any appointment, the power in this instance 
was lawfully conferred, and the record indicates that it was 
very properly exercised. 

And whether the appointment should emanate from the 
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Governor or the Commissioner we do not feel called upon, in 
the case befor^ns, to decide. We do not understand that the 
Governor, or any proper State authority, qoestiona the validity 
of the agent's acts. The State has been paid Jor the timber, 
and does not repudiate the transaction. It the Commissioner 
were a mere executive agent of the Governor — as the proper 
land officers of the United States are of the President — we 
should have no doubt that his act should be regarded hs the 
act of bis executive superior. See Stephenion vs. Linir^ 10 
MicK^ 440. And although he is an independent, constitutional 
officer, acting in a sphere oi his own, we think we ma> well 
infer, in a matter pertaining to the public lands, where, if the 
Governor has authority, it would be very proper to exercise 
through or by the assistance of this officer, that he has done so 
here, and given his asseut to what has taken place. We think 
this a very proper inference to make on behalt of correctness 
of action in a co-ordinate department of the Government. 

The third objection made by the defence, that the property 
could not be replevied without previous demand, we consider 
settled against the defence by Truedo is, Anderson^ 10 Mick., 357. 

The judgment lor the plaintiff must be affirmed, with c<»sts. 

Campbell, J. — ^I think that under the decision in Cmper v$, 
RohfTts the title of the State would have vested in Sec. 16, if the 
Indian title had been extinguished in the ordinary way, and a 
survey had been completed so as to designate the location- The 
grant, which until then was ambulatory, would have attached 
and made the transfer complete. 

But if the grant did not attach when the land was designat- 
ed, then there is no principle which can make it attach after 
wards, except by way of estoppel. It could not mark any 
subsequent purchase by the grantor in any other way, and 
nothing but a plain and absolute warranty could make a later 
title inure to satisfy it. No such warranty was ever given. 
The act admitting Michigan into the Union did not declare that 
the State should haveSec. 16 atall events, but only in case it was 
not otherwise disposed of — which disposition, if existing before 
the grant could take effect on any particular section, would 
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defeat the State title, and leave the defioiency to be made up by 
eqaivaleot lands, as provided for by the statute. • 

In this case, the treaty which extinguished the Indian title in 
the reserve, expressly appropriated these lauds to a use incon- 
sistent with any interest in the State. It cannot be questioned 
that a treaty is the supreme law, and superceded any conflicting 
claims The land was put into the hands of the Gk)vemment 
upon a definite trust, by the treaty of 1837) and when the sur- 
vey was made it was required to carry out that trust The 
Goverament, as a trustee, could not lawfully have conveyed 
this section to the State, if it had been demanded ; and the 
title was as distinct from a proprietary interest as if the trustee 
had been a citizen instead of the nation. The trust was hostile 
and paramount to any State claim, and the land was effectually 
'' disposed of,'^ within the meaning of the act of admission. 
Had the Government performed its pledged promise, the land 
would have been sold many years ago. 

In a subsequent settlement with the Indians, in 1855, the 
United States Government, for a new consideration, purchased 
whatever interest they had left under trust, and thus acquired 
title in its own right. This is not the title to which the origi- 
nal reservation was to attach, and I think it would require a 
new arrangement to give the State any interest in these lands. 
If lands which have been once disposed of, vest in the State 
whenever the United States happen to repurchase them, the 
result will be very different from anything contemplated when 
the enabling act containing the appropriation was passed. It 
never was supposed that section sixteen was likely to be better 
than any other ; and the State being entitled to the same quan- 
tity, there is no reason why the grant should be extended 
beyond its plain terms. 

I think the judgment erroneous on this ground. I express 
no opinion on the other question. 
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DUiSHMAN V8, BaRRT. 

A special finding of the Circuit Judge, in the abeenoe of hdj abowini! to the contrary, will 
be preeomed to have been made at the request of one of the parties to the eult, and will be 
taken as a part of the record. 

A leased lands of B Ibr the term of one year, with the privilege of haying the same three 
yean, at the option of lessee ; the latter coyeoanting ** at the end of said term to deliver up 
quiet possession of the premises.** The leasee continued in possession five days altar the 
expiration of one year, when suit was brought to recover possession by lessor. jffeU, that 
the continuance in possession was sufllcient notice of the intention of the leasee to remain 
In 



Error to Branch Gircait. 

Opinion hy Christianct, J. — A preliminary objection was 
nrged for defendant in error, that the special finding of facts by 
the Circuit Judge constituted no part of the record, and § § 
2436 and 2437, C, L., were cited, as well as the Laws of 1863, 
p. 183. By these acts the Circuit Judge is not indeed com- 
pelled to specify the facts found, and his conclusions of law 
thereon, unless requested by one of the parties. But when 
the case is tried before him without a jury, it is competent and 
well for him, in making his written decision, to specify the 
facts found, and his conclusions of law thereon. If this were 
not so, and a request were necessary, the request would be 
presumed, in the absence of any showing to the contrary, in a 
case where a written finding has been filed. ' 

A question arose whether the lessee, in order to avail him- 
self of the privilege of a longer term than one year under the 
lease, was bound to notify the lessor of such intention at the 
expiration of the first year, or before suit brought by the lessor 
to oust him. The lease was for the term of one year, with the 
privilege of having the same three years, at the same rent, at 
the option of the lessee. And the lessee covenanted, ^' at the 
end of said term, to deliver up quiet possession of the prem- 
ises." When suit was commenced, he had continued in pos- 
session five days after the expiration of one year, without 
otherwise giving notice of his intention to avail himself of the 
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option of the longer term. The Court below held that his re- 
maining over was not an exercise of the privilege, but that be 
must give notice when the next year commenced, or at least 
before suit was instituted 

HeM^ that the continuance in possession was sufficient notice 
in this case. This possession will be presumed to have been 
intended by the lessee as lawful, according to the agreement 
that he might hold longer than one year, rather than wrongful 
in violation of his engagement that, at the end of the term 
which he elected to take, he would deliver up peaceable pos- 
session. 

Judgment below reversed, with costs, and judgment ordered 
lor defendant. 



^•^ 



Benoit vs. Auditobs of Wayne Co. 

B waa elected Treasnrer of Wayne County, but the county caoTanen awarded a certificate of 
election to M, who assamed the duties of the office. II was subsequently ousted, by 
judgment of the Court, and B entered upon the discharge of his official duties. H ra- 
ceived his salary until he surrendered his office to B. B claimed his salary iVom the county 
for the time he had been deprived of his office by M. Httd^ that he was not entitled to 
such salary. 

Error to Wayne Circuit. 

Opinion hy Campbell, C. J. — Benoit was sued for not pay- 
ing over the moneys in his hands as Treasurer of Wayne 
County. The sum which he retained was an amount claimed 
to be due to him for his salary, during the pending of .proceed- 
ings in quo warranto against George Miller, who held the office 
in fact, but who was decided not to have been lawfully elected. 

The case shows that Miller was declared and certified by 
the county canvassers to have been duly elected, and that he 
took the legal oath and gave bond and assumed the office, and 
held it, and performed its duties and received its emoluments, 
until ousted; and that Benoit was finally, by the judgment of 
this Court, declared entitled to the office, and has still pending 
his claim on suggestion of damages under the statute. 

The Court below held that Benoit could not claim his salary 
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agunst the county, when Miller had received it as Treasurer 
actually holding office in the manner mentioned. 

It seems very well settled that as against the person who had 
kept him out ot office by the intrusion, an action would lie for the 
injury, under which he was deprived the lawiul perquisites 
which he would have received it in office. Our statute has recog- 
nized the riffht to this redress, and has substituted a suggestion, in- 
stead oi the old action on the case or the assize. The precise 
measure of damages it would not be proper for us, on this 
hearing, to consider. But the right is unquestionable, and is 
put on the same footing with action for disseizin of lands. See 
Peii vs. Rousseauy 16 La. An., 239 ; iSf^ur vs, Ouwhau, 10 La. 
An. 298 ; Bo^fter vs. Dodsicorth, 6 T. R., 681 ; U. S. vs. Adduon, 
6 WaUcuie^ 291 ; Same vs. Same, 22 Eon. /?., 174. In the latter 
case, the jurisdiction of the Court to try the cause depended 
upon the amount of money involved in the issue, and it was 
held that in the quo warranto proceedings the salary received, 
and receivable, by the defendant, was, lor this purpose, a gov- 
erning consideration. 

It cannot be possible that a county can be liable to pay the 
game salary twice over ; and if the present claimant can de- 
mand the money, it must be because the payment to Miller was 
not warranted. And this can only be upon the assumption that 
the county authorities were bound to know who was lawfully 
entitled to the fees, or else that they were bound to prevent 
the defeated party from getting the salary until the suit was 
decided* 

The position of a person who has a right to claim an office, 
but has not yet assumed it, is in no sense an incumbency. The 
King r«. Sv^ce, 10 B. dr (7., 486. Under our statutes, the party, 
however well entitled, loses his right, unless he files his oath 
and bonds. C. L., § 475. We held in People vs. JlHayworm, 5 
Jiich. R.y 146, that a person who had been deprived of his evi- 
dences of title by the granting of a certificate to some one else, 
was not compelled to file his oath and bond until judgment in 
his favor, because no one was obliged to recognize him as 
agunst the one holding the certificate. If, however, the county 
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authorities were compelled to look behind the papers, there 
could be no reason for any such exception. And nothing but 
actual incumbency can make a person a legal officer, however 
much he may be entitled to obtain the office. And, certainly, 
when a person stands of record as ousted, and demanding the 
ouster of another, whom he alleges to be wronglully in office, 
as a means of getting his own rights, it could not be claimed 
that the acts of the relator would be in any sense official acts. 
The only valid proceedings in the name of office must be those 
of the actual incumbent. And his acts are valid to all pur- 
poses, except, possibly, his own protection from liability as an 
wrong-doer. 

The general doctrine in regard to de. facto officers is so famil- 
iar that no citations are necessary to show it. 

If Courts themselves, when called on for affirmative action 
in aid of an officer, cannot inquire into his title, it cannot be 
reasonable to allow us to expect other bodies or persons to do 
so. 

It was held in Smith vk Mayor of N, F., 37 N, T., 518, that 
no claim could be brought for salary or perquisites against a 
municipal corporation/covering any period when the claimant 
was not actually in office ; and this was put on the ground that 
these are the reward of express or implied services, and there- 
fore can not belong to one who conld not lawfully perform 
those services, although wrongly hindered from occupying a 
position in which he might render them. And in the previous 
case of Coninor v«. Mayor of N. T.y 5 N. K, 235, the same doc- 
trine as to the nature of official salaries and fees was laid down. 
Xor does there seem any good reason for doubting this rule. If 
an office were a contract relation, it is shown by the reasoning 
that it would not be competent to legislate so as to impair its 
tenure or its value. Tet it has always been held competent to 
abolish or modify tenures and profits at the will of the Legisla* 
ture, when not restrained by the Constitution, and there can be 
no consistent theory, except that which regards official rewards, 
as the recompense for actual or implied official work. Nor 
would it be possible, in most cases, to have the work done 
without some certainty of pay for it. An officer is not to be 
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expected to work for nothing, so long as it may pleue his 
enemies to assnme to donbt his title. There is very good reason 
why he shoald be compelled to respond to the rightful claim- 
ant, who would have been glad to falfil the conditions. Bnt 
the laws assume that the laborer is worthy of his hire, and the 
person who is required to be-recognized, for the time being, as 
the legal incumbent for the purpose of doing the work, should 
be recognized for the purpose of remuneration also, so far as 
those are concerned with whom he deals officially, and who 
have no personal interest in the contest for the office. 

The principle involved in the case cannot difler in different 
offices. It so happened that this is a contest concerning a sal- 
ary which is payable to himself by the incumbent, as custodian 
of the county funds, but subject to a settlement of accounts. 
If instead of the treasurership, the clerkship or sheriffalty had 
been in dispute, and the officer d*' fwto had been compelled to 
resort to a court to compel payment of his salary, the authori- 
ties are uniform that the title to the office could not be tried in 
that collateral way. The people of the State must be parties 
to such a controversy. 

There is a distinction taken by many authorities between an 
office held d^ facto under color of title, and one usurped with- 
out any legal pretext. This distinction is hinted at in Plymouth 
r». Pnintfr^ 17 Tcmw., 585, and Wilcox vs. Smithy b Wf^fJ, /?, 231, 
and is recognized in other cases. A somewhat similar quebtion 
was discussed, but not decided, in Carleton vs. People^ 10 Mich, 
R , 250, where there was a difference of opinion as to an in- 
cumbency when the time had not arrived tor the full operation 
of a statute. There is certainly some reason for distinguishing 
between barefaced usurpation and the assumption of office un- 
der the paper title prescribed by statute. 

In the case of Stadler vs. City of Detroit^ 13 Mich. R., 346, 
the only question argued or considered was, whether Stadler's 
term of office had been ended, and nothing was said, by any 
one, concerning the right of action in case he remained entitled 
to the office. That right was conceded, and of course such a 
decirion could be no precedent, except upon the point actually 
considered and decided. But it may be doubted, at least, 
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whether that case presented any such difficulties as arise here. 
Stadler, heing in office for two years under a State statate, the 
Council, instead of removing him, which might have been done, 
assumed that the office was vacant at the end of one year, 
without removal, and appointed Mahoney, upon the theory that 
no one was in office at all. They acted under a mistake of law, 
which vitiated Mahoney^s appointment on its face; and Stadler 
remained an officer de fwU> as well as dc Jurc^ there being no 
ousVr in the proper sense of the term. And, moreover, the 
body he sued was the very body that did the alleged wrong, 
while the corporation representing the county has nothing 
whatever to do with the appointment or installation ot county 
officers. It is enough, however, to say, that as the question of 
liability to suit was not raised in that cape, it does not preclude 
its decision here as an original question, and it is not important 
whether the two cases differ in the principle involved upon this 
point. 

We think the decision below was correct, and that it should 
be affirmed, with costs. 

CooLEY, J. — Was Miller entitled to claim and demand of the 
auditors the salary which they allowed him? I think not. 
The only ground on which he could clam it was. that he had 
occupied the office and periormed its duties, and was an officer 
defcLcto, Now, the acts of an officer de facto are unquestion- 
ably good for many purposes, but for many others he is regarded 
in the law as a mere trespasser. Whether they are valid or 
void, depends on the purpose for which they are considered. 
The public^ who have an interest in the continuous discharge of 
official duty, and whose necessities cannot wait the slow process 
of a litigation to try the title, have a right to treat as valid the 
official acts of the incumbent, with whom alone, under the 
circumstances, they can transact business. 

But the party himself who has usurped a public office is 
never allowed to build up rights, or to shield himself from re- 
sponsibility on no better basis than his usurpation. 

As is said by Parsons, Ch. J., in Fowler vs. Beeht, 9 Mdu,^ 
234^ if an action should be commenced against one claiming to 
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be sheriff, for an act which he does not jastifj bat as sheriff, or 
if an information should be filed against him, in either case he 
would be a party, and his title to the office might be tried. The 
same principle is stated by Bronson, Ch. J., in Peoph m. Eopton 
1 Denio, 579, who adds that ** cleariy he cannot recover fees, 
or set up any right of property, on the ground that he is an 
officer de facto, unless he is also an officer ^ Jure.^* And Heath, 
J., in Lightly vs, Cloustoti, 1 Taunt., 113, referring, it is supposed, 
to Howard vs. Wood, 2 Lev., 245, says that " so long back as the 
time of Charles the Second, it was held that the title to an office, 
under an adverse possession, might be tried in an action for the 
fees of the office had and received." And see W^eks vs. Ellin, 2 
BarfK,h2b. It was very strongly intimated in Pfople vs. Hop- 
son, Supra, that if one resists an officer de facto, and the latter 
prosecutes him for the assault, it would be a good answer to 
the action that he was not a legal officer, but a wrong-doer ; for 
when one man attempts to exercise dominion over the person 
or property of another, it becomes him to see that he has an 
unquestionable title. 

The doctrine on this general subject was very clearly and 
fully stated by Cowen, J., in Greene vs, Burke, 23 Wriul., 502. 
But we need not pursue this distinction on principle. It is very 
sensibly settled by a series of cases in Pennsylvania, where 
most of the authorities have been examined. The result was 
stated in Riddle vs. Bedford, 7 Serg. and Rawle, 386, 392. " The 
sound distinction," says Duncan, J., ** is, that the office is void 
as to the officer himself, but valid as to strangers." The same 
distinction has since been recognized there in several cases. 
Parh'T vs. Ltifib<trough, 10 Serg, and Raicle, 249 ; Keyset vi. 
McKissan, 2 Raicle, 139, 140. 

It is evident that Miller had not a shadow of claim to com- 
pensation for services rendered the county during his usurpa- 
tion, and that he could not have enforced payment by law. 
When the auditors paid him, they did so without legal compul- 
sion, and without necessity, and the same rule of policy which 
precluded Miller's right to the office being tried in a collateral 
proceeding to which he was a stranger, will also preclude this 
settlement between Miller and the auditors being used to the pre- 
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jndioe of the plaintiff, who was not, and, from the nature of the 
case, could not have been, a party to it. 

The general language employed in the oases, that the right to 
fees grows out of the rendition of the services, is, on all logical 
rules, to be understood with reference to the particular facts then 
before the Court, and cannot be applied universally, as claimed 
by the defence, without coming in conflict with the decision of 
this court in Sladler vs. Detroit, 13 Mich., 347. We there held 
that a municipal corporation which had excluded a salaried officer 
from the performance of his duties, was bound to pay him the 
salary. We are still, I believe, satisfied with this decision. That 
the right to fees does not necessarily depend upon tlie perform* 
ance of the official duties, is also declared in Glascock vs. Li/ons, 
20 Ind., 3. 

The only case directly in point is that of People vs, Smt/the, 28 
CaL, 21, and there it was held that the lawfully-elected officer, 
who had been excluded by one coming in by color of title, might, 
after recovery of the office, maintain an action against the county 
for his salary, during the usurpation, notwithstanding it had been 
previously paid to the usurper. This deeision appears to me to 
be sustainable on the soundest reasons of public pelicy. 

It is said that the plaintiff has a complete remedy by recovery 
of damages against Miller. If I am correct in what I have 
already said, this is no answer to the present action. If one has 
a remedy against two persons for the same wrong, his action 
asrainst one cannot be defeated by showing that he might have 
sued the other. 

If the proposition is correct, that he who is rightfully entitled 
to an office has a property in it, though not, perhaps, strictly in 
the commercial sense of that term, then we are not able to per- 
ceive how a mere intruder, who may perform the duties for a 
time, can in good conscience retain the fees, etc., for such service. 
If he could, under such circumstances, be permitted to retain 
such fees, it would be on the ground that they were a remunera- 
tion for his labor, etc.; but that would not justify the retention 
of any sum over such mere remuneration , if justified to that 
amount. How oould the case be distinguished from one where A. 
B. may, without oonti'aot or request, express or implied, perform 
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ordinary labor for CD? In tbe latter, it is well settled there is 
no right of action accraes to the laborer. How could there be in 
the former? If not. upon what principle can the labor be set up 
as a defence t<> an action for money received to which the plaintiff 
was entitled ? 

This case, it will be i^een, is entirely inconsistent with the de- 
duction the plaintiff's (below) draw from the cases in 5(/i and Slth 
Nno Yorky but it is in harmony with all those in which it has 
been held that salary and fees are incident to the title, and not to 
the usurpation and colorable possession of an office. People v$. 
jTiVth^ih, 30 Bftrb., 1 95. and cases before cited. 

I think the weight, both of renson and authority, is with the 
defendant, and that the judgment should be reversed. 

Ohristianct, J. — I concur in the result in this case with my 
brother (Campbell. Hut had it affirmatively and satistactorily 
appeared that the audit<>r8 had actually and voluntarily j^atd over 
the salary to Miller, after the judgment against him in the quo 
warranto proceedings, instead of merely allowing his account for 
so much retained by him on account of his salary, I should have 
concurred with my brother Cooley in his view of the case. 



Abstracts of Decisions of the Supreme Court, rendered at 

the July Term, 1870. 



Shaw vs, Hoffman. 

A tenant for years is authorized, nnder g 4717, CI £., to recoTer treble damages against his 
landlord for a wrongful entry, Ac. 

A entered and tore down the bam of B. In an action for the damages the plaintiff gare erf- 
dence tending to show what price he had paid for boarding his horses after the destruction 
of the bam. The declaration alleged no special damages. A motion was made to strike 
out the testimony, but it was overruled. Hddf that such ruling was erroneous. 

Error to Wajne Circuit. 

Opinion hy Christianct, J. — The first question presented is 
whether the Statute, (7. i/.., § 4717, authorizes a mere tenant for 
years to recover treble damages against his landlord for the 
wrongful and forcible entry, etc., or whether the remedy is in- 
tended to be confined to the owner of a freehold interest. This 
section is substantially copied from the New York statuies, omit- 
ting only the word *' disseized." Under the New York statutes, 
it is well settled that none but the owner of the freehold was 
entitled to the remedy. But considering the nature of the injury 
to be remedied, there seems to be the same grounds of policy and 
justice for giving the same remedy to a tenant for years, or any 
other term less than a freeholder, and the term ** disseized" seems 
purposely omitted from our statute, and the remainder of the 
statute will apply with sufiioient accuracy to the lessee for a tern> 
of years, and the statute should be construed to be applicable to 
such cases, as well as to freehold estates. 

The next question arises on a motion to strike out the testi- 
mony of plaintiff showing what price he paid for the boarding of 
his horses after defendant had entered and torn down the barn 
where they had been kept. No reason for the motion was given 
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and it is urged that the judgment cannot be reversed for deny- 
ing it. 

ffdfl^ that when it appears that the eyidetce moved to be 
stricken out, could not, in any view of the case, be pertinent to 
the issue, the reasons for the motion must be sufficiently apparent, 
and cannot be overruled without calling upon counsel to state the 
reasons for the motion, and the neglect of the counsel to do so 
under such a calL The ground of error relied upon is, that no 
special damages are alleged, and the expense of boarding the 
horses at another stable are not the necessary consequence of the 
trespass complained of, and should have been specially alleged. 
This objection is well taken. The declaration gives no notice of 
such a claim. It mentions no horses, and states no purpose for 
which the barn was used, nor any business of plaintiff connected 
therewith. The expense of boarding hors^ is not generally the 
necessary result of ejecting from a barn, and whether they be- 
come in any case the necessary result, must depend upon other 
facts not stated in the declaration. 

Judgment below reversed, aoTd a new trial ordered. 
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Kempsby vt. MoGiNNESs ei ah 

1. Where the mental cajwclty of a testator is questioned, opinions of physIclaaB are admissible 
though not founded npon their own personal obserration of the facts of the particular case. 
Such opinion, however, must be predicated npon the hypothesis that the statement of al- 
leged facts is true ; and as it Is a question for the Jury to determine whether the ikcts are as 
claimed, if they find that any nwumed fact, essential to the opinion expressed, does not ex 
ist, the opinion b«s no force and should ber^ected by the Jury. 

• 

8. The question as to what extent and in what manner the mind of the testator waa affected 
by the disease, or as to what was his mental condition is one of fact. Bot the question 
as to what degree of mental capacity is necessary to enable a testator to make a ralid will 
is one of law 

8. A witness was asked, whether the testator was '* capable of planning and executing such a 
paper as is here offered as a will '*— ^whether he was in a mental and physical condition to 
transact any businera requiring an exercise of the Judgment, the reasoning faculties, and a 
consecutive continuation of thought. JSsId, unobjectionable. 

4. Order of proof : Proponents should introduce subscribing witness, prove execution of 
will and make formal or prinui facia proof of testator's soundness of mind. Contestants 
then go fully into their caso to show testator^s incompetency. Proponents then reply, go- 
ing fully into the question of testator's competency. 

£rror to Kalamazoo Circuit. 

Ojnnion hy Chkistiancy, J. — The qaestioD in this case was 
upon the validity of a paper claimed by the appellees — the pro- 
ponents — as the last will and testament of Thomas Patterson, 
deceased. The main ground upon which its validity was as- 
sailed was, that at the time it was drawn and executed the tes- 
tator was not of sound and disposing mind and memory, but 
that his mental faculties were so far enfeebled and overcome by 
disease as to render him incapable of properly understanding 
his relations to others, their relative claims upon his bounty, the 
particulars of his property, and the nature of the dispositions 
made by the will. It was not claimed that he had ever exhibit- 
ed any symptoms of insanity, or any weakness of intellect, 
until afler he was attacked with the disease of which he died, 
which was pneumonia or pleuro -pneumonia. This attack was 
some two days before the will was made, and he died on the 
night of the succeeding day. The will was drawn up by one 
Clark, in the room and in the presence of the testator, under 
Buch directions and instructions as the testator gave him at the 
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time, which occupied from 9 tx> 11 o'clock A. M. of Friday. 
When it was executed, it was duly witnessed by Clark and hi 
Dr. Abbott, a physician who had been that morning called to 
see him ; and who saw him lor the first time during his sickness 
when called in to witness the execution, but remained with htm 
a large part of the day. Another physician. Dr. Mottram, was 
called about the middle of the next day. These were the only 
physicians who saw him during his sickness. They, and several 
unprofessional witnesses, testified fully, from their parsonal ob- 
servation, as to his physical and mental condition at the respect- 
ive times when they saw him. giving their opinions as to the 
condition or state of his mental powers, and the facts upon 
which their opinions were founded. No controversy arises 
upon the questions touching mental capacity put to any of the 
witnesses testifying from their personal observation alone. But 
contestants offered the opinions of several physicians, who had 
not seen the testator during his illness, and the main questions 
arise upon the proper mode ot conducting such an examination. 
Meldy 1, That it is well settled, upon authority, that upon 
qnestions of this kind the opinions of physicians are admissible, 
though not founded upon their own personal observation of the 
facts ot the particular case; but the ^acts upon which the 
opinion is founded must be stated, and the jury be letl to de- 
termine whether the facts stated, as well as the opinion based 
upon them, are true or false. No question can be put to the 
witness which calls upon, or allows him to decide upon, the 
truth or falsehood of any evidence in the case. It, therefore, 
there be any conflict as to such facts, the witness, though he has 
heard the testimony, cannot be asked to base his opinion upon 
that testimony, upon the hypothesis of its truth, because, to 
reach his conclusion, he must necessarily pass upon the credi- 
bility of the witnesses and the weight of the CTidence. In 
such case, the only proper mode is to state and enumerate, in 
the question put, the facts to be assumed and the witness is to 
answer upon the assumption that such facts actually existed, 
without attempting to decide the question of their actual ex- 
istence as facts. The jury should know just what facts are 
assumed, and enter into th^ collection or state of facts on which 
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the witnesses' opinions are based ; and if they find that any 
such assamed fact, essential to the opinion expressed, does not 
exist, the opinion has no force, and should be rejected by the 
jury. If one or more witnesses have stated, in the presence or 
hearing of the physician, the facts observed, and the physician 
is asked his opinion, upon the hypothesis that all the facts so 
stated are true, the jury, having heard all the evidence, know 
what facts are assumed as the basis of his opinion. But if he 
has not heard all the testimony of such witnesses, and it does 
not definitely appear what facts he has heard, the jury cannot 
know upon what state of facts his opinion is based, nor 
whether his opinion would have been the same had he heard 
the whole evidence, and his opinion cannot sately be received. 

HMy 2, That the question as to what extent, and in what 
manner, the mind of the testator was affected by the disease, or 
as to what was his mental condition, is one of fact. But the 
question as to what degree of mental capacity is necessary to 
enable a testator to make a valid will, is one of law, with 
which witnesses have nothing to do, and upon which their 
opinion is immaterial, and they cannot be allowed, by iheir 
evidence, to fix the legal standard of testamentary capacity. 
The proper way is to put questions calling only for the opinion 
of the witness as to what the real state of the testator^s mind 
was. The form of questions put to the witnesses for their 
opinion in Bf-aubim vs, Cicotty 12 Mich.^ 459, is correct in prin- 
ciple, and covers the objection under consideration. The ques- 
tions to which objection is made were, whether, upon the as- 
sumption of facts stated, the testator was '' of sound and 
disposing mind and memory, so as to be able to transact busi- 
ness from 9 till 11 o^clock" on the day in question ; and whether 
he '^ was in a physical and mental condition to make a will." 
These questions were both objectionable, upon the grounds 
above stated. 

HMy 3, That two other questions put by contestants, upon 
said assumption of facts, and oven-uled, were not liable to such 
objections, viz.: 1st. Whether the testator was *' capable of 
planning and executing such a paper as is here offered as his 
will.-' 2. Whether he was *' in a mental and physical condition 
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to transact any basiness requiring an exercise of the judgment, 
the reasoning faculties, and a consecutive continuation of 
thought/ 

JBeld^ 4. That the order of proof adopted on the trial was 
correct, viz.: The proponents introduced the subscribing wit- 
nesses, proved the execution of the will, and made the formal 
or prima facie proof of the testator's soundness of mind, with- 
out going into the particulars of the testator's sickness, and 
rested. The contestants then went fully into their case to show 
the testator's mental condition and incompetency, and, after 
they had rested, the proponents offered evidence in reply, and 
went fully into the question of the competency of the testator. 
In this class of cases, and upon the question of mental sound- 
ness after 9l prima fa^io case has been established, the case stands 
the same for all purposes connected with the order of proof on 
that question, as if the burden of proof rested throughout on 
the contestants to show mental incapacity. 

The testimony as to the facts of testator's sickness and 
symptoms, introduced by proponents, differed essentially from 
that of the contestants, and each asked their experts questions 
upon the assumption that the facts were as testified to by their 
own witnesses. After the proponents had finally rested, the 
contestants recalled one of their own medical witnesses to ob- 
tain his opinion as to the testator's capacity upon the assump- 
tion of facts as stated by the proponents' witnesses. 

Hehl^ 6, That there was no error in this course of proceed- 
ing. When contestants were giving their evidence in chief, 
they could not be supposed to anticipate what the testimony of 
proponents' witnesses would be as to the facts, and they had a 
right to meet and disprove the opinions expressed by propon- 
ents' experts, based upon the hypothesis of the existence of the 
facts afterwards testified to, with opinions to the contrary of 
other experts. 

Judgment below reversed, with costs, and new trial ordered. 
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City of Dbtroit vs. Blackxbt. 

In the abtence of legtolation, nraniclpalltiM are not liable to priTate rait for non-repain of 

public highways. 

Error to Wayne Circuit. 

Opinion by Campbell, C. J. — The principal question in this 
case is whether the city of Detroit is liable to a private action 
of an injured party for neglect to keep a cross-walk in repair. 
The other questions involve an inquiry into the circumstances 
which would go to modify any such liability in the present case. 

The streets of Detroit are public highways, designed, like all 
other roads, for the benefit of all people desiring to travel upon 
them. The duty or power ol keeping them in proper condition 
is a public, and not a private duty, and it is an office for the 
performance of which there is no compensation given to the 
city. Whatever liability exists to perform this service to the 
public, and to respond for any failure to perform it, must arise, 
if at all, from the implication that is claimed to exist in the 
nature of such a municipality. 

There is a vague impression that municipalities are bound in 
all cases to answer in damages for all private injuries from de- 
fects in the public ways. But the law in this State and in most 
parts of the country, rejects this as a general proposition and 
confines the recovery to causes of grievances arising under pe- 
culiar circumstances. If there is any ground for recovery here, 
it is because Detroit is incorporated, and it depends therefore 
on the consideration whether there is anything in the nature of 
incorporated municipalities like this which should subject them 
to liabilities not enforced against towns or counties. The cases 
which recognize the distinction apply it to villages* and cities 
alike. 

It has been held that corporations may be liable to suit for 
positive mischief produced by their active misconduct and not 
mere errors of judgment. 

It was substantially upon this principle that the case of 
Detroit vs. C<yrey was rested by the Judges, who concurred in 



IzZVi SOFEXMB OOUBT DBCISIOITB. 



the conclusion. Thayer v$. The Citjf of Boiton^ 19 Pick., 511, 
was a case of this kind, involving a direct encroachment on 
private property. The Rochest^ White L^ad Oo, n.. City of 
RoehetteTy 3 N, Y.^ 465, where a 'natural water-coarse was nar- 
rowed and obstructed by a culvert entirely unfit for its purpose, 
and not planned by a competent engineer, is put upon this 
ground. The cases of Hickox w. PlatUhurg^ 16 N. F., 161, 
Lee rs. Village of Sandy Hilly 40 N, F., 442, involved a direct 
trespass. 

In several cases cited on the argument, the mischiefs com- 
plained of were altogether private. The distinction between 
these and public nuisances or neglects has not always been ob- 
served, and has led to some of the confusion which is found in 
the authorities. In all the cases involving injuries from ob- 
structions to drainage, the grievance was a private nuisance. In 
case of Mayor vi. Funje, 3 Hill J?., 612, which has been gener. 
ally treated as a leading case, the damage was caused by water 
backing up from sewers not kept cleaned out as they should 
have been. 

Another class of injuries involves a public grievance spe- 
cially injuring an individual, arising from some neglect or mis- 
conduct in the management of some of those works which are 
held in New York to concern the municipality in its private in- 
terests, and to be in the law the same as private enterprises. It 
is held, that in constructing sewers and similar works, which 
can only be built by city direction, if the streets are broken up 
and injuries happen because no adequate precautions are taken, 
the liability shall be enforced as springing from that careless- 
ness, and not on the ground of non-repairs of highways. Lloyd 
Vi, Mayor ^ 5 N. F., 369, and Storr$ vs, Utica^ 17 N, F, 104, were 
oases of this kind. In these cases, as in the case of Detroit vs. 
Corey, the streets were held to have been broken up by the 
direct agency of the city authorities, and the negligence which 
caused the injury was held to be negligence in doing a work 
requiring special care, or, in other words, the wrong complained 
of was a misfeasance, and not a mere omission. 

The cases in which cities and villages have been held sub- 
ect to suits for neglect of public duty, in not keeping highways 
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in repair, where none of the other elements have been taken 
into the account, are not numerous, and all which quote any 
authority profess to rest especially upon the New York oases, 
except where the remedy is statutory. 

The case of Wr$t vs, Brockportj 16 N, F., p. 161, is recog- 
nized as the one in which the whole law has been finall yset- 
tied, and it is upon the grounds there laid down that the liabil 
ity is now fixed in New York. 

The principle there stated is : " That whenever an individual 
or a corporation, for a consideration received from the sovereign 
power, has become bound, by covenant or agreement, either 
expressed or implied, to do certain things, such individual or 
corporation is liable, in case of neglect to perform such coven- 
ant, not oilly to a public prosecution by indictment, but to a 
private action at the suit of any person injured by such neglect. 
In all such cases the contract made with the sovereign power 
is deemed to inure to the benefit of every individual interested 
in its performance." 

In order to get at the true ground of liability, the opinion 
goes on to determine : 1st. Whether townships and other 
public bodies, not incorporated cities or villages, are liable, and 
shows conclusively that they are not, and the Court arrives at 
this conclusion, not on the basis of an absence of duty or an 
absence of means, but because their duties are duties to the 
public, and not to individuals. 

It is admitted everywhere, except in a* single case in Mary- 
land, that there is no common law liability against ordinary 
municipal corporations, such as towns or counties, and that they 
cannot be sued except by statute. It has also been uniformly 
held in New York as well as elsewhere that public ofiicerg 
whose offices are created by act of the legislature are in no 
sense municipal agents, and that their neglect is not to be re- 
garded as the neglect of the municipality, and their misconduct 
is not chargeable against it unless it is authorized or ratified ex- 
pressly by implication. This doctrine has been applied to cities 
as well as to all other corporations. 

In the case of EaMiman v$. Meredith, 86 N. H. 284, the dis- 
tinction between the English and American municipal corpora- 
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tions is clearly defined. The former often holds special prop- 
erty and franchises of a profitable nature, which they have re- 
ceived apon conditions, and which they hold by the same inde> 
feasible right with individuals. But American municipalities 
hold their functions merely as governing agencies. They may 
own private property and transact business not strictly munici- 
pal, ii allowed by law to do so, just as private parties may, and 
with the same liability. But their public functions are all hdd 
at sufferance, and their duties may be multiplied and enforced 
at the pleasure of the Legislature. They have no choice in the 
matter. They have no privileges which cannot be taken away, 
and they derive no profit from their care of the public ways 
and the execution of their public functions. They differ from 
towns only in the extent of their powers and duties bestowed 
for public purposes, and their improvements are made by taxa- 
tion, just as they are made on a similar scale in towns and coun- 
ties. 

In this State no municipality can exercise any powers ex- 
cept by State permission, and every municipal charter is liable 
to be amended at pleasure. The charter of Detroit has under- 
gone most radical changes. It is impossible to sustain the pro- 
position that those charters rest on contract, and it is impossi- 
ble, as Judge Selden demonstrates, t<> find any legal warrant 
for any other ground for distinguishing; the liability of one mu- 
nicipal body from that of another. There is no basis on au- 
thority for any such distinction concerning the consideration on 
which their powers are granted, and it rests upon simple asser- 
tion. 

The authorities which make corporations liable on the 
ground of conditions attached to their franchises, go very far 
towards compelling; them to respond as absolutely bound to 
prevent mischief, and^^he general reasoning on which most of 
the opinions rest, and the criticisms made upon former decisions 
— which, it is asserted, went altogether too far in creating lia- 
bility — all are designed to show, and do show, very forcibly 
that, simply as municipal corporations apart from any contract 
theory, no public bodies can be made responsible for ofilcial 
neglect involving no active misfeasance. 

We think that it will require legislative action to create any 
liability to private suit for non-repairs of public ways. Whether 
such responsibility should be created, and to what extent and 
under what circumstances it should be enforced are legislative 
questions of importance and some nicety. They cannot be 
solved by courts. 

Judgment should be reversed with costs. 

This opinion was concurred in by Justices Christianoy and 
Graves. Justice Cooley dissented. 



Supplement. 



Abstracts of Decisions ef the Supreme Court, rendered at the 

July Term, 1870. 



FiSBEB et, ai.f V8, Thirkell. 

The owner of premfam li not liable for icddentB oeoMioned ;on account of neglect to keep 
fnch premiaee In ^palr,Nirhile the nme are under the control of a lessee. 

A person to be liable tor anaoddent oocasloned on aoeonnt of neglect to keep certain prem- 
ises in repair, most have snch an interest in the premises ss to entitle him to control the 



There is no nle er aathority reqalxing a seTcnaoe of plalntifh in error In tho assignments 
of enoTs 

Error to Wayne Circuit. 

Opinion by Chbistianct, J. — This was an action on the 
case brought by defendant in error to recover damages 
received by her Uling into a acuttle or hole in the sidewalk on 
Woodward Avenue, Detroit, m front of a store in the " Fisher 
Blook,'^ of which said Fishers were owners, and which they had 
rented some years before. The thimble to the scuttle had been 
broken, so that in stepping upon the side of the cover it would 
tip over, and in this way the plaintiff received the injury, about 
dusk on the evening of December 28, 1868. The premises 
were not in the occupation of the Fishers, and never had been 
occupied by them, but by tenants nnder them. Some time pre- 
vious to the accident the store had been leased to a Mr. and 
Mrs. Hill, and was occupied by them as a drug store np to 
about the time of; if not after the accident. The defendant, 
Griffith, on the 18th of December entered into a verbal negoti- 
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ation for the purchase of the stock of goods^^and had, prior to 
the accident, delivered the securities for the purchase ; but it 
does not appear that Griffith had any possession or control of 
the store otherwise than by the mere permission of the Hills. 
About 6 o'clock, December 2Sth, and after the accident, Griffith 
assumed possession of the store. There was testimony as to 
certain statements of Griffith as to his having legal possession 
of the store at the time of the accident. 

Heldy 1. That the statement of Griffith as to his being in 
possession was accompanied with such qualifications as clearly 
show that it was in law neither an actual nor a legal possession, 
and that he was mistaken in his legal opinion of what constitu- 
ted possession. 

^^^\ Eeldy 2. That no kind of possession hj Griffith which did 
not give him the control of the premises as between him and 
the Hills, could have rendered him responsible for this accident, 
as no other could impose upon him instead of them the duty of 
keeping the scuttle in repair, and there is no testimony to show 
that he had any such possession. 

Eddy 3. That the original erection having been legal and in 
a proper and safe condition when the Fishers leased the prem- 
ises to the Hills, and the injury being received in consequence of 
the scuttle getting out of repair during the leasing, the Fishers 
were not.liable as owners or otherwise for having failed to keep 
it in sale condition and repair. 

Heldy 4. That the objection to the assignment of errors be- 
cause it appears to be joint in behalf of both plaintiffs in error 
while several of the assignments are upon errors which could 
only affect Grffiith and others, arc upon grounds which could 
only affect the Fishers, is not well taken. There is no rule or 
authority requiriDg a severance of plaintiffs in error in the as- 
signments of error. They were sued jointly and a joint judg- 
ment recovered. The assignment should be considered joint or 
several, according to the nature of the error assigned, and as af- 
fecting the respective plaintiffs in error. 

Judgment below rev tree 1 wiih cos:?, an*! now trial onlercd. 
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Keeder v8. Crane. 

Error to Wayne Circuit. 

Opinion hj CampheU^ J, — This was an action of ejectment, 
brought by Crane to recover the Reedor larni, so-called, in 
Springwells, Wayne county. The larm formerly belonged to 
one John Harvey, who is claimed to have been an alien, and 
that he left no heirs except one Mary Yorke Harvey, who mar- 
ried Edwin Reeder, the ancestor of the plaintifls in error, and 
has since deceased. After the death of his wife, Edwin Reeder 
took possession of said^farm, and continued in possession until 
his death, since which time the plaintiffs in error have been in 
possession. The defendant in error claims that the property in 
question escheated upon the death of John^IIarvey, from the in- 
ability of his daughter to inherit, by reason of his being an al- 
ien ; that if his daughter did inheritt, then the property es- 
cheated upon her death. Crane purchased the premises from 
the State Board of Escheats of ^ this State. 

Held^ that if John Harvey was an alien, tlie property es- 
cheated ; that the escheat inured to the State of Michigan, and 
the title passed to the State ; that '^ office found" was not neces 
sary to create an escheat, and that the title of the State wa 
not inchoate for want of "office found,'* but was subject to grant 
by the State, without first requiring an entry, and that the grant 
by the Board of Escheats was sufficient to convey the title of 
the State to the plaintiff. 

Judgment below reversed, and a new trial ordered. 



Stansell V8. Corning. 



In cases tried by the Conrt, without a Jnry, inhere a request fur a writti-n f nding is dnljfllrtl 
it is error to enter Jodgment without firatfiling ^uch flndins. 

Error to Cass Circuit. 

Opinion hy Graves, J. — Considering the somewhat unsatis- 
factory manner in which this record is constituted, and the 
qustions raised by it, we do not feel called on to examine it far- 
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ther thaa is found necessary to decide the case. It contains 
sixtj assignments of error, but many of them merely question 
the correctness of the finding of facts by the Court below, and 
many others have no legal support in the facts found. 

The case was tried before the Court without a jury, and a 
judgment was entered for the plaintiff for 818C1 8*2, without 
any finding of facts, though afterwards a finding ot facts and 
law was filed. IIM^ that tliis course was erroneous, requests for 
such finding having been filed by the*parties on*the trial in ac- 
cordance with the rule. 

Judgment reversed with costs, and new trial ordered. 



Saxmoms V9, Holloway. 

Th* act of CongTNs doclaring that niutiunped iDHtniments ehonld not be recetred In eridenoa 
do«t not apply to State coorta. 

Error to Lenawee Circuit. 

Opinion hy Cooley,J. — Hollo way sued Sammons upon a prom- 
issory note. Sammons defended upon the ground that it was not 
sufficiently stamped under the revenue law, and that it was con- 
sequently neither admissible in evidouce nor could a recovery be 
had upon it if admitted. It was decided in Clcmem vs. Oynrad^ 
19 Mich,, 170, that the provisions of the act of Congress de- 
claring that unstamped instruments should not be received as 
evidence, did not apply to the State courts. Congress may 
levy stamp duties and enforce their ^collection by proper penal- 
ties, but the declaring void'a contract lawful under the Slate 
law, is not a proper penalty, and. Congress has no power to do 

this. 

What Congress might do regarding contracts which fall 
within the domain of foreign. or inter-state [commerce, we do 
not undertake to say. 

Judgment affirmed. 
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Thk Pxuplc rf. Doni. 



upon tb* allegsd fiict in coDtroreray, It is proper to re^xamlne.witb a Tiew to tbe cli 
faf up ot raeh doubt*. ' 

"lb •oaipMO llM dofiortJMOt «f tte uocwoi wltb oihon, Aclir,ta tbi« com, not erroooote. 



Error to Recorder's Court, Detroit. 

Gravis, J. — ^Tbe plaintiff was tound guilty of attempted 
mvrder. The errors aMtgoed w^re up<m tbe adminion of evi- 
denee. George Taliaferro, a gtandROn oi Mrs. De Baptiste, hav« 
ing given evidence on the part of therpeople, tending to show 
that his mother, the accused, had mingled poison with wine, 
which Mrs. De Baptiste, his gamdmother, drank, Feb. 28, 1870, 
and that tbe latter was ill after drinking the wine, was asked by 
the prosecuting attorney wh^tbor bis grandmother was ill a few 
days previous to tbe 23rd, from eating mush. This question, 
waS) on objeotion, withdrawn. On oross-ezamination by the 
the prisoner's counsel, the witness testified that he did not know 
that his father left him any property, that he was the only sur* 
viving oinid of the prisoner, that be had lived with his gnmd- 
mother, Mrs. De Baptiste, nearly all his life, that his father, the 
flrat husband of the prisoner, was dead, and left a lot to him on 
Beaubien street, which went to him after his mother's death 
and another lot, which weot to his mother, the prisoner, after 
bte grandmother's death, and next to him, and that his grand* 
mother had been ill since the Friday night before Feb. 23, that 
she had upon the Friday night mentioned, eaten of several arti* 
oles which he believed to have been poisoned, and been ill after 
BO eating. He was then re-examined by the prosecutmg attor- 
ney, and asked this question : ** Who made tbe mush your 
grandmother ate that Friday night V' The prisoner's counsel 
objected to tbe question as immaterial and irrelevant, and also 
as calling for testimony tending to prove another and distinct 
offense. Tbe objection was overruled and tbe witness answered, 
a' My mother made it.'* 

It was claimed, for tbe prisoner, thai this question was im- 
proper, but held by tbe Court that with the view of clearing up 
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lome doubu which hang about the snlyeei at to the mush and 
other matters it waa proper and oorrectlj admitted. 

Mrs. De Baptiate haring teaUited thai the eosdutft of the 
prisoner after giring her the wine, was strange and nnaoconnta* 
ble, while that of Taliaferro and his associate waa as kind as 
could be, it was objected that this testimonj was irrelevant and 
^ ended to operate nnfavorably against the prisoner bj contrast- 
ing the two kinds of deportment 

Heidf howeyer, that the testimonj was relerant, and the ez* 
cepCions were oTermled, and the Recorder's Ooort was ordered 
to prooeed with jndgment; 



JStna LiTB Stock Ivs. Co. vs. Olmsuab. 

iBfBnnoe ooapany b<niBd, notwtthstMiding tiie aaffwer of flie Miwrt to <me of th* qmiftom 
la tlMippUoMioBWMMtMttralj comet, wkw th« KMl Swti ««• kaflwntollMtSHa 
At the time of recelTlng the appUcotioa. 

Error to Wayne Circuit. 

CooLXT, J. — Olmstead recovered judgment upon a policj of 
insurance, by which the company insured him against loss by 
fire on his house and furniture and hia hotel bam, in the viUi^ 
of Lyons. A loss having occurred, the company refused to pay 
on the ground of a breach of warranty^ wtdeh by the terms of the 
policy rendered it void* By the policy it was ]Nrovided that 
" if an application, survey, plan or description of the property» 
herein insured, is referred to in this policy, aneh application,0W» 
vey, plan or deacription shall be considered a part of thiapoliej 
and a warranty by the bsured.^ The ninth question to the in* 
Bured, ran as follows : 

" 9. Incumbrance ; if any, state the amount. Is there any 
insurance by the mortgagees ? State the amount." 

"9. No." 

The breach of warranty relied upon was, that two mortgages 
existed upon the property at the time of the application ; but it 
was shown that the fact was f tillj made known to the agent of 
the company at that time, as well as the fact thai there was no in- 
surance by the mortgagees. Held, that the company was bound 
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by the contract of its agent, and the jadgment below was af* 
firmed. 



Bkrokr, Plaintiff in Error ^ V9, Jacobs, Drfcndani in Error. 

Error to Wayne Circuit. 

CnRisTiANCT, J. — A wife may maintain an action of trespass 
for an asaalt and battery npon herself without joining her hus- 
band as co-plaintiff. See C. X., § 8292. On the other hand, 
for damages accruing to the husband from assault npon his wife, 
as lor lo3s ot assistance and society, expenses, etc., he alone 
could sue. Judgment reversed. 
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Error to Wayne Circuit. 

Campbell, C' J. — The only question was whether the follow- 
ing instrument constituted a promissory note or not : 

$583 00 Detroit, Mich, Dec. 24, 1867. 

One year after date, for value received, we promise to pay to 
Joseph Smith, or bearer, five hundred and eighty-three doUarSy 
with intcr«?.st — this to be paid when any dividends shall bo de- 
clared on such shares as Joseph Smith has been holding hereto- 
fore in the Agricultural and Broomhandle Manufacturing Com- 
pany of Trenton, Mich. (Signed) 

Geo. Hargraves & Bro. 

The note was given for the purchase price of the shares of 
stock roicrrod to, aud no dividend has ever been declared. — 
Ilild, tliat as, according to the terms of the instrument, the 
time of p;iyinent was not cerlain, it could not be regarded as a 
promissory note. / 

Judgment afBroied with costs. 
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Thb M. S. a N. I. R. R. Co. oi. McDoxocos avd AarBmswa. 

MaOn§A c€mp»nSm mn not homaiA to nctireUrettodkmtammaB. earitai,tnl«i i^^^ iA 
•o to do by thair charter or MOM vtatslt. 

Error to Braooh Ciremt 

Opinianhy CBuiniAJxcYjJ. — Plaintifls in error reodred of 
defeadanu in error certain hogs, at Coldwaterytobebjtbem 
conrejed to Detroit It is claimed that the railroad compaoj 
did not properly care for the hogs, keeping them nnnecessarily 
confined for a long time in toe cars, whereby thqr were greatly 
depreciated in valae. Ko express contract is shown. 

The transportation of Hfc stock by common carrier, by land, 
was unknown to the common law, by which their great liabilL 
ties were fixed. This company were not boond to receire lire 
stock as a common carrier, unless required so to do by its char- 
ter or some statute, and no snch requirement appears. 

Judgment of the court below reyersed. 
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Abstracts of Decisions of the Supreme Court, rendered at the 

October Term, 1870. t 



Watkins vs. Thx First Nattokal Bank of Sturgis. 

A writ for tliA eoUectioa of texet ianied ander an nnconBtitntional law is no proteeklon to 
the oflloer, and a payment of taxes to soch offloer may be recoreraed back, though no 
levy or taehnieal daxsw was resorted to in making the eoUeetion. 

Case made after judgment from St. Joseph Circuit. 

Opinion hy CampbislL| C. J. — Watkins complains of a judg- 
ment rendered against bim for money illegally collected of the 
bankfUnder color of a warrant from the Auditor General, issued 
for a specific tax under the law of 1867| charging specific taxes 
on National banks. 

The grounds of defense were that the payment was volna 
tary, and that a portion of the money was paid over into th 

State treasury. This process was issued under said special 
statute, and showed on its face the source and extent of the au- 
thority asserted by referring expressly to the act. This act was 
held unconstitutional in Smd'h vs, Tihe Firtt National Bank 
Tecumteh, 17 Mich,, 479. 

HeliJj That the writ being bad upon its face made any one 
seeking to enforce it a wrong doer, and any money obtained un 
der it, being unlawfully obtained, he had no right to pay it into 
he treasury, and such payment would not exonerate him. The 
payment in this case cannot be regarded as voluntary in any 
proper sense. It was not necessary that there should be any 
technical duress or that the party imposed upon must resort to 
violent or legal remedies to prevent the execu tion of the pro- 
cess or to recover the property he allows to be seized under 

The judgment must be affirmed with costs. 
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Hoffman vs. Harrington. 

Error to St dair Circnit. 

Ojyimon hy Campbell, C. J. — The offences of forcible entry 
and detainer are entirely distinct, and a forcible detainer does not 
so relate back as to constitute a forcible entry. 

The Court below erred in charging the jury ^' that if the deu 
fendant entered upon the premises, removing everything belong- 
to the plaintiff for the purpose of excluding the plaintiff, and with 
the purpose of using such force as was necessary to keep the 
plaintiff out, and within a short time the plaintiff, on discovering 
what the defendant had done, re-took possession and the defend- 
ant expelled him by force from the lots, the whole conduct of the 
defendant must be considered together and the force used by him 
will be taken to have bean part of his original entry, and make it 
a forcible entry under the statute." 



Tbk Pcople ex. rel. Tub Glenn's Falls Ins. Co. vs. Tub Judoe of 

THE Jackson Circuit. 

A corporation organized undar the laws of another State, doiog biufDees in this State, may 
be med in oar Courts* and application by the defendant in sncli case, to remore Hm 
canse to the U. 8. Conrts was paoperly denied. 

Error to Jackaon Circuit. 

Opinion hif Campbell, C. J. — This wan an order npoB the 
Circnit Judge to show cause why a mandamus should not issue 
directing him to remove a cause to the United States Court, the 
relator being defendant, and a corporation existing under the 
laws of New York and the plaintiff being a citizen ot Michigan' 

The validity of the statute providing for the removal of ca- 
ses to the United States courts is undoubted. And it was held 

a hei/ va. Rtchardnon, Muh.^ 529, that in oases to which it 

plied it was a matter of right and not within the discretion 

of the State courts. If this were the case of a citizen of 
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another State, baViBg the full rights of an individual an4 sob* 
Jeot to no disabilities, there would be no doabt of the propriety 
of the removal. 

It is settled that a corporation created in one State has no 
right to do any act in another except by the express or implied 
assent of the latter. And it has been held that such assent may 
be conditional. The State of Michigan has enacted that no for- 
eign insurance company shall transact business in this State with- 
out first appointing an agent or attoinej in this State on whom 
process of law can be served, ichich process shall itsue /rom the 
courts of this State^ and such courts shaflhave exclusive jurisdiction 
of all ca>e8 arising under this act. The submitting themselves to 
the exclusive jurisdiction of our courts ia one of the conditions 
of the corporate action of these insurance companies in Michi- 
gan* The Circuit Court could not therefore properly compel a 
party who had sued them when they had covenanted he might 
«ne them, to go inio another jurisdiction. 

Meld^ also, that U any coercive action should be deemed nec- 
essary iu a case of this kind, it should come from the United 
States courts and not from those of the State. 

Mandamus denied. 



MiNNOCR et, ah vs, Shoutridoe et. al. 

Error to Oakland Circnit. 

Opinion hy Graves, J. — Suit on notes executed by plaintifb 
in error while doing business as partners. Notes given for mer- 
chandise when Minuock lacked four days of hi.^ majority. Af- 
ter reaching his majority he made no express promise to pay 
the notes. A portion of the goods were sold before, an i the 
remainder alter Minnock became of age. 

Helfly That the clear tendency of modern authority is in favor 
holding the mercantile paper of minors voidable at their elec- 
tion, and not absolutely void. The general rule is that executed 
contracts are binding until avoided by the infant by words or 
conduct which show that the party refuses longer to be bound 
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by them. When it is ttid thst the executory oontnict of an in* 
&nt is voidable, the idea represented ia tliat the contract ia ana* 
ceptible of confirmation or avoidance by the promisor, though 
it is not binding outil it is ratified. 

The lacta found bind both Minnock and Hadden to pay the 
value, not exceeding the contract price, oi so much of the 
goods forming the consideration of the notes aa were ^disposed 
of after Minnock became ol age, and that a recovery therefor 
could be supported under the count in the declaration for gooda 
sold and delivered. 

The defendants in error having elected to proceed agmnst 
Minnock and Hadden jointly, the amount recoverable could not 
go beyond the sum chargeable against Minnock,nor beyond the 
contract price ot the goods, but a recovery according to the 
value of the goods, not exceeding the agreed price, would be 
legally unobjectionable. The finding furnishes no data for aa- 
certaining the amount for which judgment should be rendered 
upon the principle stated, and therefore atoew trial waa ordered 
with costs. 



Bxaas ei. ai. vs, Baxas. 



To rapport action for WMtc, under the ttalute, •g«inst orig inal tvniuit for life, U mat ap- 
pear that he raffered or oonmltted the waste while be wm Iu 



Error to St. Clair Circuit. 

Opinion hy GRAvas>, J. — ^Platntifib in error brought action in 
the oonrt below against Mrp. Beers. It appeared on the trial 
that one Horace Beers died in February, 1859, seized of the prem- 
ises described in the record, and on which, at that time, and un- 
til after tHe sale made by defendant to one Kean, there was a 
mill. Defendant in error is the widow of Horace Beers, and at 
his death became tenant for life by force of the statute. In 1862, 
Mrs. Beers conveyed her life estate by deed to Kean, and gave 
him authority to remove the mill, and he removed it. And 
finally the premises were sold for the taxes of 1868. 

Plaintiff a are the heirs of Horace Beers. The acts of waste 
relied on were that Mrs Beers caused the mill to be removed, 
and suffered the premises to be sold for taxes. Upon these facts 
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the Ciroait Judge charged that the^ plaintiffs could not recover. 
The question raised by this ruling is whether the action could be 
maintained against the original tenant for life for matters which 
occurred after she had conveyed all her interest, and when she 
was not shown to be in possession. 

Held^ That to support action of case under the statute 
against the original tenant for life, it must appear that he com- 
mitted, or suffered the waste, while he was in possession. The 
original tenant for life is not liable for his own acts of wastCy 
even after conveyance, much less for the acts of the person to 
whom the transfer has been made. 

Judgment of the Court below afSrmed with costs. 



FosTiR vs, Alden et al. 



A Jnstieo of the peace hue no aothorltj to amend his zaoord after reodltloa of jadgmeat. 

Error to Calhoun Circuit. 

Opinion hi/ Chrirtiancy, J. — Defendant below undertook to 
justify the taking of property under an execution issued by 
a Justice on a judgment in an attachment suit, in which one 
Parker was plaintiff and Warren T. Johnson, defendant. The 
docket was offered in evidence, but it showed on its face that 
the name of the defendant had originally been written '^William*' 
instead of " Warren,** and that the former had been cancelled by 
drawing a pen through it, and the latter written over it. The 
record showed that the defendant did not appear in this case. — 
Process was issued against William F. Johnson^ and al! the pro> 
ceedings and the entry of the judgment were by that name. — 
The alteration was made by the Justice some two or three 
weeks after the entry of the judgment^ and after the execution 
had been issued, but it was made by the Justice with the con- 
sent of Johnson, who suggested the alteration, stating that his 
name was Warren and not William, the plaintiff being present 
when it was done. The reading of the docket in evidence was 
objected to, and it was excluded by the eourt, which decision 
was assigned as error. 
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Held^ That tlie ruling was correct. After the rendering and 
reoordiDg of the judgment the jurisdiction of the jastiee to make 
JiQ amendment had ceased. A justice's court is not like a court 
of record, having stated terms. The amendment was made oat 
of couit and the consent of Johnson could give no jurisdiction. 

Judgment affirmed with costs. 



HuNTKE V9, Parsons. 



Peremptory chanengee may^be mede %x any time before the jury it iwam. 

It is not error to permit an instrument to be read la erfdence .befbre all the eridaaeaas to 
Its ezacution has been submitted. 

A honafidt bolder of negotiable paper, is not affected by acts or knowledge of bis rendor. 

Any material alteration of a note, after its ezocation TiUateo It. 

Ko role of biw which makes one witness admissible in preference to Another, to-prore the 
exocntion of on instrument, unless it has a subscribing witness. 

thtm Is no law requiring the charge of the Court to be signed. 

Error to Livingston Circuit. 

Opinion hy Campbkll, G. J. — Parsons sued Hunter upon a 
promissory note, the genuineness of which waa disputed , it be- 
ing claimed either that an original^and imperfect instrament bad 
been altered, or that a false one entireljlhad been subatitnted. 

On the opening of the trial below, plaintiff examined all the 
panel on their voir direy and then for the first time challenged 
one oi them peremptorily. It was claimed that he should hare 
challenged him after his preliminray examination, and beiore be 
proceeded to question the rest. 

Jleld^ That the course taken was not error. There is no 
rule of practice forbidding the exercise oi the right of peremp- 
tory challenge at any time before the jury is sworn. And un- 
less a p^rty has ascertained what jurors can bo excluded for 
cause, and therefore need not be challenged peremptorily, he 
may lose the chief value of the privilege. 

Proof was given by the plaintiff that after his purchase of 
the note, and when it became due, defendant, on being re- 
quested to pay it, said it had been altered ; that the words ^' or 
bearer' had been put in, and the rate of interest changed^ that 
he said four or five times he signed the note, and said it waa his 
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ttgnatnre or a cIom imitation. Upon offering to read the note 
in evidence, it was objected that the proof of the signature was 
not enfficient; but the oourt admitted it, and the plaintiff fol- 
lowed up the admission by fnrther prciof of its gennineness, 
which was controverted by proof introduced by defendant. 

Sdd^ that there was no error in allowing the note to be in- 
trodnced. The whole matter was finally left to the jury. 

Also that there was no pertinency in the inquiry how much 
the party of whom the plaintiff brought suit, paid for the note. 
If plaintiff himself was a bona fide purchaser before maturity, he 
cannot be affected by the acts or knowledge of his vendor. 

The defendant had testified that he believed the note was 
signed by him, but that it was altered after he signed it. Some 
of the alleged alterations were printed words, standing in the 
note as produced. The printer in whose office the blank was 
printed proved by his testimony that it was originally printed as 
it then appeared. The testimony was clearly admissible, M 
tending to disprove any alteration after signature by the intro- 
duction of printed words not in the original blank. 

Exception was taken to the charge, that the law will sustain 
the claim of an innocent or lona fide holder of a negotioable 
promissory note purchased before due, however viciously othe 
parties may have acted, or whatever objections to the consider- 
ation may arise. The court instructed the jury that any material 
alterations would vitiate it, and that the alterations relied upon 
were material. The charge related entirely to the question of 
original consideration and equities not affecting the execution or 
genuineness of the paper. It was in accordance with the settled 
law. 

Exception was taken to the refusal of the court to charge 
that *^ if tlie plaintiff has means of showing that the note was 
executed by the defendant, as now produced, by the person to 
whom it was given, it is the plaintiff's duty to produce him, or 
account for bis absence. When the execution is denied under 
oath, the presumption of law is, that the witness would not tes* 
tify that the note was, when executed, as it now is.'' 

Held^ That the denial under oath merely puts the plaintiff 
on proof of the execution. There is no rule of law which 
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mtkes OD6 witDeea admtMible in preference to another, except 
where there are tabscribing witnesses. 

It was also objected that the charge of the Coart was not 
signed. There is no law requiring it to be signed. Its genuine, 
ness will always be shown by the ngnature to the bill of excep- 
tions and it can never be inquired into except when bronght np 
on bill of exceptions. 

Judgment affirmed with costs. 



BaKXR Vt. JoHVSTON. 

B makM Mid records a TilUf • plat, dedgnatlng eertein premlact u a '* imblio ■qnare.*'— > 
The aeknowtvdgeaieiit wm defectiT*. Loti won sold with iwferenee to the pItt. AM. 
thatthto is A good dedlntlos to th« p«Mto «m, and opMBttTa m a oMvcyaaoa to tba 
eoantj in tniet for the deei^natod porpose, though no graataeb maotlooed. Bnch dedi 
catlOD !• effectnal agaiaet tha land owner without formal oonreTanoe to theooon^. 

Tha OM of each dedicated property hy ihowsaad the like, doee not eonatttvta a pnblie aeoep> 
taoof of tho dedicattoa, but proof of laiptOTemontR, racb aa fcnnlng, cleailag and oraa^ 
menliag , woald be conpetaat aa tondlog to ehow aa aoeoptanoe. 

Error to Van Baren Oironit. 

Opinion hy Campbbll, 0. J. — Action below, trespass for 
breaking close of Baker. 

Defendant justified, claiming the premises were a public 
square. 

In 1846,Baker made and caused to be recorded a plat of certiin 
lands including the Village of Lawrence. The plat was not so 
certified as to become a valid recorded plat. The premises in 
question were designated on the plat, ^ Pnblio Square." Baker 
subsequently sold lots described bj reference to the plat. 

A question arose under the act of 1850, whether this has 
operated to make the plat effectual as if it had been legally com- 
plete in the first place. The statute consists of two sections, 
both of which profess to be retrospective. The first in terms 
provides that where proprietors have platted lands and caused 
the plat to be recorded without the proper acknowledgement, 
and have sold and conveyed lands by reference to the recorded 
plat, it shall have the same effect as if legally acknowledged 
and recorded. The second section provides that where a plat 
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has been dalj acknowledged, the record thereto made shall be 
evidence as against the malcers of the saffioient dedication, gift 
and grant to the pahlic of any portion thereof represented in 
sach plat as 9. public square. 

Hdd^ That it was not designed by either of these sections to 
create a dedication, oi a public square by anything which did 
not operate, when made, as a complete conveyanoe in fee to the 
county oi lands properly defined as intended for public purpo- 
ses. It was evidently considered that a difference might exist 
in the legal conditions ot lands destined for common highways 
and for other purposes, and that a dedication for one might not 
suffice for another. 

It is well settled of course that land may be dedicated for 
use as a comoMMi highway without grant or covenant^ but there 
seems to be no foaodation for the idea that at common law, lands 
could be set apart by dedication for any other purpose. The 
decisions in this eoontry, however, have undoubtedly assumed 
that the mere want of a grantee would not defeat a dedication 
of lands for well defined public purposes, likening them to char- 
itable trusts, which will not always fail for lack of a trustee. — 
The utmost, however, which can be affirmed, is that where the 
purpose is clear and well defined, tho courts will protect lands 
which have been dedieated to public uses, and which are so sit- 
uated that the public purpose can be legitimately carried out.— 
The plat designating those grounds operated as a conveyance to 
the county in trust for the purposes designated. 

Held^ That there is no difficulty in ascertaningin this case an 
original intent to have this land set apart for some public pur- 
pose. That the law here unquestionably is, that there may be a 
dedication effectual against the land owner, without a statutory 
and formal conveyance to the county. The plat here shows that 
the square was to be kept as a block separate from the adjacent 
streets and bounded by their exterior lines. And all the evi- 
dence negatives the idea of any other design. In this case no 
incorporation existed when the land was platted, and theru was 
no certainty that the land would become an incorporated city 
or village within any reasonable time. 
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JETeZcl, That a public aoceptance coald not be made oat bj the 
teatimony abowiDg that the premiaes bad been uaed bj the in- 
habitants or by traveling showmen for purposes of amasement, 
as ball playing, oiroos performancea, eto. Any vaoant private 
profierty might be and is nsnally resorted to for sneh uses, and 
it is questionable whether an express dedication could be main-* 
tained for any such objects. The use for agricultural lairs is re- 
pugnant rather than iavorable to the idea of a puUic acceptance. 
Such a use is no way conducive to public ornament or to the em- 
bellishment of a village. 80 far as any of the proof offered in 
the case has any significance, it tends to show the purpose of 
dedication to create an ornamental park, which is now perhaps 
the most common purpose for which dedicationa of public spa- 
ces are devoted. And the only evidenoe of aay joint action 
bearingfupon the question of acceptance by any peraons having 
a right asfsgainst Baker to claim as representing the public is to 
the same effect. It appears that some two or three years be- 
fore Baker proposed to resume possession, a gathering of the vil- 
lagers was had, at which arrangements were made for enclosing 
the square, and planting shade trees in it, which was done, 
money being raised for the purpose. This evidence should go 
to a jury, and, inasmuch as the rulings of the court below were 
in conflict with the view of this Court, the judgment is 
set aside and a new trial granted. 



Kimroii v$. DtrcHSHB. 

Appeal from St. Glair Oireuit. 

Opinion Jy ChrIstiANCT, J. — A. person caanot lawfully hold 
the office of Drain Commissioner and Supervisor at the same time. 
Three Supervisors who, while holding that office, had been ap- 
pointed Drain Comofilssioners, attempted to assess a tax, assuming 
to act as a Boaid of Drain Commissioners, ffehl^ That such act 
was invalid, and a decree was entered restraining the collection of 
the tax. 
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Died, at Denver, Colorado, December 5th., 1870, Hon. Ed- 
ward Hancock Curtis Wilson, of Hillsdale, Michigan, aged 
50 years. 

In 1S56, he was elected Circuit Judge of the 1st Circuit of 
Michigan, to fill the vacancy ^occasioned by the resignation of 
Judge Wing, and re-elected for (he succeeding full term. At the 
expiration of his term of office, he retired to the practice of his 
profession. 

At a meeting of the Hillsdale Bar held at the Court House, 
December 3i., 1870, his Honor, Judge Pratt presiding, a com- 
mittee, composed of n«o. A. Kniclcerbockcr, Tl. W. Ricaby, C. 
A. Stacy, E. L. Koon and C. J. Dickersnn, was appointed to pro- 
pose resolutions expressive of the sense of the Bar, on the death 
of Judge E. H. C. Wilson, On the r)th, an adjourned meeting of 
the Bar was held, and Geo. A KnickerbocLer, £sq«, in behalf of 
the Bar, presented the fjUowing resolutions which w^re adopted, 
and spread upon the Journal of the Court : 

JRrs')!rrt7^ That we, the members of the Bar of Hillsdale 
County, have learned with unfeigned regret and sorrow of the 
death of Hon. Edward II. C. Wilson, laie Circuit Judge of the 
First Judicial Circuit, and we desire to record «)ur respect and re- 
gard for our late associate and friend. 

Judi2:e Wilson was endowed with uue()mm^n vi^or of mind 

and ssuperior intellectual facultic8. lie illustrated every walk of 

s profcs."?! 'U with genius, tulent and eloquence. He niastered 
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the philosophy of the law, and applied ita principIeB to the deeia- 
ioD of partieuiar eaeei in ihe broadest spirit or judicial 'eqoity, 
and witn unswerriDg iDtegritj, seldom oyentepping established 
eases, and always regarding the teehnicalitiea and rales of the 
soieoee. 

His knowledge of general literatare, his classical learning and 
pre-eminent conyersational powers, made him the delight of the 
social circle. He was warm and sincere in his friendships ; his 
animosities were neither bitter nor loner continued ; and if some 
faults dimmed the lustre of his talents, his genius and his Tirtues, 
such faults originated not from a narrow intellect, or selfish dispo- 
sition, bat from a generous heart, which sscrificed worldly advan- 
tages to genial, social intercourse. That generous heart is now 
stilled in death, and it becomes us, as weak and erring mortals, to 
remember and cherish his virtues, and to pardon and forget his 
faults. 

" Who made the heart, 'tis He alone 

Decidedly can try ui ; 
He knows each chord — its various tone, 

Each spring its various bias. 
Then at the balance, let's be mute, 

Wetnever can adjost it ; 
What's dons we partlj maj compete, 

Bat know not what's renMted" 

Rewlved^ That we tender to the afflicted widow and family 
of the deceased, our sincere condolence and sympathy. 

Rrtolvedy That the Circuit Court for the County of Hillsdale 
be requested to spread upon its Journal, the proceedings of this 
meeting, and these Besolntions : and that a copy thereof, duly au- 
thenticated by the presiding Judge and Clerk, be presented to 
the widow of the deceased. 

Ruolved, That as a further token of our respect and regard 
for the memory of our departed brother, we will attend his fu- 
neral in a body ; and that the Court be requested to adjourn on 
that day, and to attend the funeral with the officers of the Court. 
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